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CHAPTER I 
MAJORITY AND MINORITY 


We all believe in majority rule. But what do we 
mean when we say we believe in majority rule? Do 
we mean that whenever the majority think that a 
certain thing is desirable, it is right and proper for 
them to put that thing into the form of a law, which 
the minority will be compelled to obey? 

Certainly no sane man, if he stops to think, can 
mean that. The majority might think it desirable 
that everybody should go to church three times every 
Sunday, or that nobody should ever go to church at 
all. They might think it desirable that there should 
be no dancing, or that nobody should waste his time 
in reading novels or in playing cards. They might 
think that everybody should be in bed by nine 
o’clock at night or out of bed by six o’clock in the 
morning. They certainly might think—for in some 
of our States they do think—that nobody should 
smoke cigarettes. 

Now’ some of these things are things that even an 
overwhelming majority would not have the moral 
right to put into law and force upon the minority; 
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but all of them are things that it would be the height 
of folly and unreason to put into law unless they 
were backed by an overwhelming majority of the 
people. Right or wrong, desirable or undesirable, 
laws regulating the personal lives of people, laws re- 
stricting their personal liberty except for purposes 
manifestly necessary, if justified at all, are justified 
only when they represent the unmistakable demand 
of the community as a whole. 


When we say that we believe in majority rule, we 
mean—if we are men of sense—that within the 
proper limits of law and government the majority 
should decide, and the minority should loyally accept 
the decision. We do not mean that there are no limits 
to what law and government may rightfully under- 
take to command. If we did, we should be subscrib- 
ing to a doctrine every bit as intolerable as the 
doctrine of the divine right of an absolute monarch. 
Majorities have no more claim to a divine right to 
do as they please to the rest of the people than kings 
have to do as they please to all the people. 

But this is not all. Not only do majorities not 
have the unlimited right to do as they please; they 
also do not have the unlimited power to do as they 
please. In this respect also they are like kings; for 
although we speak of absolute monarchies there 
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never has really been such a thing—at least not in 
modern times. Wise kings, whether “absolute” or 
not, when they found they had undertaken to impose 
upon the people something to which the people would 
not submit, did not get black in the face and swear 
they would never yield to disloyal subjects; they 
took the back track. Kings who didn’t have the sense 
to see the limits of their power—kings like Charles I 
and James II in their relation to England, or like 
George III in his relation to America—simply rushed 
into destruction or disaster. And it is the same with 
majority rule as it is with monarchical rule. 
Prohibitionists are in the habit of saying that 
the enforcement or non-enforcement of the Eight- 
eenth Amendment will be a supreme test of de- 
mocracy. They say that if we can’t enforce it then 
democracy is a failure. Nothing of the kind. If our 
democracy can’t enforce a law that an enormous 
minority (very possibly, indeed, a majority) resent 
as an outrage, it will be in no way different from a 
monarchy, or an aristocracy, or any other form of 
government. None of them can do that. 


The Eighteenth Amendment 7s going to be a test 
of democracy, however; but in a way very different 
from what the Prohibitionists have in mind. It is not 
going to test whether democracy has as much power 
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as monarchy; it is going to test whether democracy 
has as much wisdom as monarchy. Only the most 
foolish and obstinate of kings have imagined that be- 
cause they had once commanded a thing, however 
wrong or unworkable, they must stick to it to prove 
their power; and the question is whether we are 
going to be like those foolish and obstinate kings or 
whether we have sense enough to recognize that if 
we have committed an error we shall serve the cause 
of our country not by persisting in the error to show 
our power, but by correcting the error to show our 
wisdom, 


CHAPTER II 


THE EIGHTEENTH AMENDMENT AND THE 
TEN COMMANDMENTS 


“Should the Eighteenth Amendment be Re- 
pealed?” was the question under debate at a public 
forum. Both sides were represented by prominent 
spokesmen. Interest was centered upon the wide- 
spread violation of the Prohibition law. After much 
threshing of disputable matters, the Prohibition 
speaker’s voice rose to a height which indicated that 
he had reached a triumphant climax in his argument. 
Being a fair-minded man, he had admitted, as of 
course every fair-minded man must, that there is a 
vast amount of violation of the law. “Yes,” he cried, 
“millions of people break the Prohibition law; but so 
do millions of people break the Ten Commandments. 
Do you propose to repeal the Ten Commandments?” 

No, we do not propose to repeal the Ten Com- 
mandments; but neither do we propose to enact the 
Ten Commandments. They are not, and never have 
been, incorporated in the law of the land. They are 
not enforced by policemen and district attorneys and 
judges. Violation of them is not punished by fine 
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or imprisonment or outlawry. They are impressed 
upon the minds and consciences of the people as 
moral injunctions; but nobody proposes that they 
should be written into the statute books, and obedi- 
ence to them imposed upon the people by force. 

Laws against murder, laws against stealing, are, 
indeed so enforced, and they have been so enforced, 
time out of mind, among nations that had never 
heard of the Ten Commandments. These laws are 
enacted, and are enforced by governmental power, 
not because they are in the Ten Commandments, but 
because they are obviously necessary to the peace 
and security of the community. But there is no law 
on the statute books to punish lying, still less a law 
to punish covetousness; and if any one were to pro- 
pose such a law in Congress its absurdity would be 
so obvious that the proposal would not provoke so 
much as the compliment of a laugh. 


You can’t tell whether a law is a good law or a 
bad law by simply asking whether the object which 
it aims to accomplish is good or bad. It would be a 
good thing if everybody told the truth; but it would 
be a horrible thing if the government were to under- 
take to compel everybody to tell the truth. In re- 
gard to nearly all of the Ten Commandments there 
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is a fairly universal feeling that the things which they 
enjoin are good and the things which they forbid are 
bad; yet no person of any intelligence would for a 
moment entertain the idea that it would be a good 
thing to force them upon the people by statutory 
penalties. 

Accordingly, even if an overwhelming majority 
of the people of the country thought that total 
abstinence from intoxicating drinks was a desirable 
thing, it would not in the least follow that it would 
be a good thing to enact a law to force total ab- 
stinence from intoxicating drinks upon all the people 
of the country; for, even then, many extremely im- 
portant questions would remain to be answered be- 
fore you could say that such a law was desirable. 
Let me here name just a few of these questions: 

1—Is this the kind of thing that ought to be 
imposed upon people by law, or the kind of thing 
that should be left to moral and social influences 
which bear upon the individual conscience? 

2—Will the law, however well intended, be felt 
by large numbers of good and respectable people as 
a tyrannical interference with their personal life and 
personal liberty? 

3—Can the law be successfully enforced? 

4—Will the enforcement of the law necessitate 
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measures odious to a freedom-loving people, and 
create in the minds of thousands of excellent citizens 
a feeling of contempt and hatred for the law? 


There has been a great deal of dispute as to 
whether the Eighteenth Amendment was or was not 
“put over” on the people; that is a subject which we 
may look into later on. But, whether it was “put 
over” or not, one thing is quite certain: Congress 
and the State Legislatures passed the Eighteenth 
Amendment without giving any serious attention to 
these questions; and the people at large were still 
less alive to them. It was put through in haste and 
we are repenting at leisure. If the people had realized 
then what nearly every sensible person realizes now 
in regard to these four questions, the Eighteenth 
Amendment would have had mighty hard sledding, 
instead of the easy time it had in going through. 


CHAPTER III 
THE STATES AND THE UNION 


Prohibitionists are very fond of saying that the 
adoption of the Eighteenth Amendment involved no 
great change, that it was but the last step in a pro- 
cess which had been almost completed. A large pro- 
portion of all the States, they say, had already 
adopted Prohibition, and the number of such States 
was increasing rapidly. 

When the statistical facts are carefully examined, 
it turns out that they do not really bear out this view; 
but I am not going to insist upon that. For the 
present, I am avoiding all kinds of statistical con- 
troversy, and trying to fix attention upon the large, 
the vital, the unmistakable, the fundamental, el- 
ements of the case. 

Let us note, then, to begin with, a very remarkable 
circumstance, which everybody will recognize: 

Before the Eighteenth Amendment was adopted, 
the Prohibition question was one that engaged public 
interest only in a very mild way. People rarely talked 
about it; nobody thought of it as one of the burning 


questions of the time. Ever since the Eighteenth 
II 
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Amendment was put into the Constitution, on the 
other hand, Prohibition has been one of the chief 
topics of public discussion and of private conversa- 
tion. It has been talked about, and thought about, 
twenty times as much as any other subject of public 
interest whatsoever. And year by year the feeling has 
been growing stronger and stronger that it presents 
a national problem of the utmost gravity. 

Now, if the Eighteenth Amendment was merely 
the last step in a process that had been almost com- 
pleted, this is surely a most extraordinary develop: 
ment. The drink question—Prohibition, local option, 
high license—had been agitated in the various States 
of the country for more than half a century. The 
States had gone backward and forward in the matter, 
trying first one thing and then another. The Eight- 
eenth Amendment was to put an end to all this 
backing and filling; the country was to obtain free- 
dom from unrest over the liquor question, through 
adopting completely the solution which had already 
been almost completely adopted. But nothing of the 
kind happened. Why? 


The reason that nothing of the kind happened 
is that the Eighteenth Amendment was not merely 
the last step in a process which had been almost 
completed. When we passed from State Prohibition 
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to national Prohibition we did not simply complete 
the process that had been going on in the various 
States. On the contrary, we took a tremendous 
plunge into an entirely new state of things. 

National Prohibition differs from State Prohibition 
in two vital points, each of them of immeasurable 
importance. 

In the first place, so long as the drink question in 
each State was in the hands of the people of that 
State, the people felt that if Prohibition didn’t work 
well in that State, or if a majority of its people didn’t 
like it, they could, with a reasonable degree of effort, 
get rid of it, or modify it. A large State like New 
York or Illinois does indeed include many kinds of 
people; yet there is enough contact, enough neigh- 
borhood, enough community of interest, among them 
to give the experiences and the desires of any con- 
siderable proportion of its people real weight in 
determining the action of the whole. A very big 
minority might therefore patiently submit to what 
they regarded as an unwarrantable law imposed by 
the majority, in the hope that within a reasonable 
time they might get the law repealed or modified. 
Still more would that be the case in a State like 
Maryland or Rhode Island. But as soon as you make 
Prohibition a national law, all this is utterly changed. 
The citizens of New York or Maryland then no 
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longer feel that they can get rid of Prohibition if it 
works badly or if they change their mind about it. 
They know that in order to get the law changed they 
have to bring over to their way of thinking the 
people of States altogether different in conditions, 
desires, manner of living; people, too, who know 
nothing, and perhaps care less, about the way in 
which the law works in States a thousand miles away. 
To have their daily lives regulated, their personal 
habits interfered with, by the people of distant 
States, with little or no hope of relief, is a kind of 
‘thing which freemen cannot be expected to endure 
with patience. 

The second point has to de not with the prospect 
of repeal, but with the possibility of enforcement. 
The enforcement of a law regulating the daily lives 
of people depends essentially upon the sentiment of 
the community immediately affected. So long as Pro- 
hibition was a State law, even if there was practically 
no hope of repeal, it commanded a large measure 
of respect among the people of the State as being the 
act of a majority of the people. Even then there were, 
of course, many who regarded it as wrong, even as 
tyrannical; yet on the whole it was pretty generally 
acquiesced in. There was no such open and intense 
hostility to it as has been displayed against the 
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national law. A conspicuous example of this is fur- 
nished by the State of Kansas, which was thoroughly 
committed to Prohibition long before the Eighteenth 
Amendment was passed. There is strong evidence to 
the effect that there is vastly more violation of the 
Prohibition law, and vastly more resentment against 
it, in Kansas since it has become a national law than 
there was when it was a State law. 


It will be observed that I have said nothing what- 
ever about the doctrine of State rights or of State 
sovereignty. Whatever result the Civil War may 
have had in regard to these abstract doctrines, it still 
left with us the practical distinction between the 
province of the States and the province of the nation. 
Especially did it leave wholly untouched the power 
of the individual States to deal with all matters re- 
lating to the ordinary concerns of life. This division 
of powers—this combination of State self-govern- 
ment in home concerns and national control in inter- 
State and national concerns—has been the very key- 
stone of our system, the great practical contribution 
we have made to the art of government in a vast 
Republic. The enormous injury that national Pro- 
hibition is doing to this vital feature of our American 
system, any one can see for himself. 
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And all this time I have said not a word about 
national Prohibition being established not by an or- 
dinary statute but by actually being made part of 
the Federal Constitution. How infinitely worse this 
makes the situation we shall see in the next chapter. 


CHAPTER IV 


BARTERING THE CONSTITUTION FOR A 
COCKTAIL 


On or about Christmas day, 1922, the District 
Attorney of the United States at New York City felt 
moved to issue a statement in which he implored 
the people not to ‘‘barter their Constitution for a 
cocktail.”” But this pathetic appeal found no echo 
whatever in the bosoms of his stony-hearted fellow 
citizens. If they drank fewer cocktails than they had 
expected to, it was not because of any compunctions 
of conscience aroused by the District Attorney’s 
words, but solely because the officers of the law, by 
strenuous exertions, made the getting of the cocktails 
more difficult or the dispensing of them more dan- 
gerous. 

But District Attorney Hayward’s phrase is worth 
pondering, all the same. For, in a very true sense, 
though not at all the sense which he intended, the 
Constitution Aas been bartered for a cocktail. The 
barter was effected when the Eighteenth Amendment 
was put into the Constitution. For then it was that 
the Constitution was lowered to the plane of dealing 
with cocktails. 

17 
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The object of any Constitution like ours is to place 
beyond the reach of the ordinary processes of legisla- 
tive change certain fundamental features of the 
government and certain fundamental rights of the 
people. The Constitution of the United States under- 
took to do this, and nothing more. It provided a 
certain framework for the Federal government 
which it created; it fixed the limits of the power of 
that government, as distinguished from the State 
governments; and it guaranteed certain essentials of 
liberty and property. It said nothing whatever about 
cocktails; and it commanded the kind of respect 
which a true Constitution is capable of commanding, 
and which no Constitution that undertakes to deal 
with cocktails can possibly command. 


The purpose of the Eighteenth Amendment was to 
make impossible all practical thought of ever getting 
rid of Prohibition. No matter how ill it might work 
in the great cities, no matter how much it might be 
resented in ten, or twenty, or thirty of our States, 
no matter what a majority of the people might think 
about its folly or its tyranny, once it was in the 
Constitution it could not be got out of it, so long 
as thirteen of the forty-eight States—thirteen States, 
however small, however remote, however peculiar in 
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their conditions—persisted in adhering to the Eight- 
éenth Amendment. 

It was upon the hopelessness of this prospect that 
the Anti-Saloon managers counted as ensuring the 
acquiescence of all decent and law-abiding people 
in the thing which they had put through. 


But the trick has not worked that way. On the 
contrary, the more it was insisted that the Eighteenth 
Amendment could never be repealed, the more it was 
felt that the Eighteenth Amendment was not morally 
binding on those who regarded it as an act of op- 
pression and unreason. 

The one great reason why an ordinary law that is 
oppressive and unreasonable commands the obedi- 
ence of good citizens who oppose it is that, if it is as 
bad as they think it, there is a fair chance of getting 
it repealed. But this does not hold in the case of a 
law that is placed beyond the reach of argument, a 
law that is impervious to attack, however offensive 
its working. The light-hearted contempt with which 
the Eighteenth Amendment is treated by millions of 
good citizens is a phenomenon without a parallel in 
the history of free institutions. But there is nothing 
surprising about it. In making us a nation of law- 
breakers, the Eighteenth Amendment has done only 
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what, by its very nature, it was calculated to do. 

The framers of the Federal Constitution recog- 
nized the fact that there were some things which it 
was necessary to safeguard against the vicissitudes 
of public opinion from day to day, from year to 
year, even from decade to decade. These things were 
of three kinds and three kinds only: The division of 
powers as between the Federal government and the 
State governments; the structure of the Federal gov- 
ernment itself; and the fundamental rights of Ameri- 
can citizens. There was not to be any doubt from 
year to year as to the limits of Federal power on the 
one hand and State power on the other; nor as to the 
structure of the Federal government and the respec- 
tive functions of the legislative, executive and judicial 
departments of that government; nor as to the 
preservation of certain fundamental rights pertaining 
to life, liberty and property. These things were not 
to be subject to disturbance except by the extraordi- 
nary and very difficult process of amendment pre- 
scribed by the Constitution. 


Into this great instrument there was injected for 
the first time by the Eighteenth Amendment maiter 
of a wholly different kind—not only a different kind 
but the opposite kind. 

Whether Prohibition is right or wrong, wise or un- 
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wise, it is certainly a denial of personal liberty. Pro- 
hibitionists maintain that the denial is justified, like 
other restraints upon personal liberty to which we all 
cheerfully assent; anti-Prohibitionists maintain that 
this denial of personal liberty is of a vitally different 
nature from those to which we all assent. But every 
one admits that it is a denial of personal liberty; and 
to entrench a denial of personal liberty behind the 
mighty ramparts of our Constitution is to do pre- 
cisely the opposite of what our Constitution—or any 
Constitution like ours—is designed to do. 

The Constitution withdraws certain things from 
the control of the majority for the time being—with- 
draws them from the province of ordinary legislation 
—for the purpose of safeguarding liberty: the 
Eighteenth Amendment seizes upon the mechanism 
designed for this purpose, and perverts it to the 
diametrically opposite end, that of safeguarding the 
denial of liberty, All history teaches that liberty is 
in danger from the tyranny of majorities as well as 
from that of oligarchies and monarchies; accordingly 
the Constitution says: No mere majority, no ordi- 
nary legislative procedure, shall be competent to 
deprive the people of the liberty that is hereby 
guaranteed to them. But the Eighteenth Amend- 
ment says: No mere majority, no ordinary legislative 
procedure, shall be competent to restore to the 
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people the liberty that is hereby taken away from 
them. 

Thus the Eighteenth Amendment not only asserts 
the right of the majority to control the personal 
habits of all our people, from the Atlantic to the 
Pacific and from the Great Lakes to the Gulf. It 
does much more than that. It asserts the right of the 
majority of today to rivet that control so that it can- 
not be shaken off, even by a majority, in the future— 
year after year, decade after decade, generation after 
generation. Such an arrogation of power is a mon- 
strosity which even those who assert the doctrine of 
the divine right of the majority ought to recognize 
as preposterous. 


CHAPTER V 


“THOU SHALT NOT” IN THE OLD 
CONSTITUTION 


In the preceding chapter, I pointed out briefly 
what the Constitution of the United States undertook © 
to do: “It provided a certain framework for the 
Federal government which it created; it fixed the 
limits of the power of that government, as distin- 
guished from the State governments; and it guaran- 
teed certain essentials of liberty and property. It 
said nothing whatever about cocktails; and it com- 
manded the kind of respect which a true Constitu- 
tion is capable of commanding, and which no 
Constitution that undertakes to deal with cocktails 
can possibly command.” 

But this does not begin to do justice to the contrast 
between the Eighteenth Amendment and the rest of 
the Constitution. The old Constitution—the Con- 
stitution as it was before the Eighteenth Amendment 
—not only contained no prohibition of drink; it 
contained no prohibition of any personal act, how- 
ever criminal. It left the question of crime to be 
dealt with by ordinary legislation. It contained many 
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prohibitions; but in every instance its “Thou shalt 
not” was addressed to the government, State or 
Federal, not to the citizen. The object in every case 
was to set limits to governmental power, in no case 
to control individual conduct. It contained no prohi- 
bition of murder, or arson, or forgery, or perjury, or 
robbery; it contains no such prohibition now. The 
only personal act that the Constitution of the United 
States makes a crime today is the manufacture, sale, 
or importation of intoxicating liquor. 


The absence of any provision designed to control 
personal conduct was no accident; such provision 
was wholly foreign to the very idea of the Constitu- 
tion. In so far as it imposed restraints, the purpose of 
the restraints was to protect individuals or classes 
against governmental tyranny or injustice. The 
power of government to make laws against crime was 
ample; no Constitution was needed for that purpose. 
But it was by no means certain that the power of 
government would never be so used as to destroy or 
impair rights held to be essential to a free people. 
Accordingly, there were certain things which the 
Constitution prohibited government from doing. 
What kind of things these were may be seen from a 
few instances: 
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Congress shall make no law respecting an establish- 
ment of religion or preventing the free exercise there- 
of, or abridging the freedom of speech or of the 
press. 

No person shall . . . be deprived of life, liberty, 
or property without due process of law; nor shall 
private property be taken for public use without just 
compensation. 

The right of the people to be secure in their per- 
sons, houses, papers, and effects, against unreason- 
able searches and seizures, shall not be violated, and 
no warrants shall issue but upon probable cause, 
supported by oath or affirmation, and particularly 
describing the place to be searched, and the persons 
or things to be seized. 


Not one of these provisions says “Thou shalt not” 
to the individual citizen; every one of them says 
“Thou shalt not” to Congress, or President, or Gov- 
ernor, or Legislature, or judge; every one of them is 
designed to protect individuals or classes against 
governmental oppression or injustice. 


It is interesting to observe that there is one crime 
that the Constitution does deal with—the crime of 
treason; and it is still more interesting to note just 
how the Constitution deals with it. Treason stands 
apart from all other crimes in that it aims directly 
against the very existence of the constituted govern- 
ment; it might therefore be supposed that in the case 
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of treason the Constitution would naturally depart 
from its attitude in regard to crimes in general and 
lay down a positive law concerning it. But even in 
dealing with treason, the Constitution does nothing 
of the kind; on the contrary its provisions even on 
this crime are directed solely to setting limits to 
governmental power. The subject is dealt with in 
Article III, Section 3, of the Constitution, which 
reads (in full) as follows: 


1. Treason against the United States shall con- 
sist only in levying war against them, or in adhering 
to their enemies, giving them aid and comfort. No 
person shall be convicted of treason unless on the 
testimony of two witnesses to the same overt act, 
or on confession in open court. 

2. The Congress shall have power to declare the 
punishment of treason, but no attainder of treason 
shall work corruption of blood or forfeiture except 
during the life of the person attained. 


Every word of this is directed to the protection of 
the citizen against governmental excess. No words or 
writing, and no acts short of levying war, or partici- 
pating in war, against the United States shall con- 
stitute treason; conviction of treason shall not be 
possible without the kind of testimony prescribed; 
punishment for treason shall not extend beyond the 
guilty party. That is all. Even in the case of the 
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crime of treason, the sole concern of the Constitution 
was to protect individuals against the excesses of 
governmental zeal or popular frenzy. 


It seems needless to say anything more concerning 
the utter discordance of the Eighteenth Amendment 
with the entire spirit and purpose of the Constitution. 
But there is one aspect of the actual operation of the 
Eighteenth Amendment which brings out the con- 
trast in a still more glaring light. The provisions of 
the Constitution quoted in the early portion of this 
chapter form part of what is generally known as the 
Bill of Rights. This Bill of Rights has been cherished 
by generation after generation of Americans as a 
veritable charter of liberty. It is, indeed, part of that 
heritage of liberty which we derive from the most 
precious of British traditions. To place on a level 
with these sacred bulwarks of human rights an arbi- 
trary restraint upon the personal habits of daily life 
was bad enough, outrageous enough, in itself. The 
Eighteenth Amendment does this, on its face; in its 
actual working it does much more than this. For it 
has aroused such widespread resentment, it has been 
met with such contemptuous disregard on the part of 
millions of American citizens, the task of enforce- 
ment has proved to be one of such stupendous diffi- 
culty, that those charged with it are constantly 
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tempted to transgress, and in countless cases do 
transgress, the limits which the Bill of Rights im- 
poses upon governmental power. Into this subject 
we shall enter more fully in a later chapter. For the 
present, it suffices to note that the Eighteenth 
Amendment not only perverts the Constitution by 
applying it to an end wholly foreign to its spirit and 
purpose, but also undermines some of its most vital 
provisions by the violations of the Bill of Rights 
which are committed in the pursuit of that end. 


CHAPTER VI 
CONCERNING RESPECT FOR LAW 


The Prohibition law is contemptuously disre- 
garded by millions of citizens, including multitudes 
of men and women of the highest standing in the 
community. As to this fact there is no dispute; it is 
asserted by Prohibitionists and anti-Prohibitionists 
alike. 

Nor is there much difference of opinion as to the 
evil effect of this upon respect for law in general. 
Nearly everybody, on both sides, feels that the con- 
tempt with which the Prohibition law is treated by 
millions of reputable citizens is big with danger to 
the authority of law in general and to the very 
foundations of our democracy. 

Yet there are many laws on the statute books 
which are far more completely ignored than the 
Prohibition law, and nobody thinks of their violation 
as a grave evil or public danger. Why is it, then, that 
the widespread disregard of this particular law is 
felt to be so serious a menace to respect for law in 
general? The reason is plain enough, when we come 
to think about it. 
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Sometimes a law becomes a dead letter by common 
consent, and then it is virtually no law at all. Such 
is the case with the old “blue laws” of a number of 
our States. Somehow or other, they can’t be got off 
the statute books; but no attempt is made to en- 
force them. Once in a long while, in one county or 
another, there is a freakish spasm of enforcement 
zeal, but it always proves to be farcical and short- 
lived. People in general never think of these laws at 
all; they are as if they did not exist. Accordingly, the 
ignoring of them has no influence on people’s habits 
of thought, and does no injury to their regard for 
the authority of law in general. 

Without having actually become a dead letter, a 
law may be of such character that nobody expects it 
to be strictly observed. It may demand something 
that is evidently unreasonable or impracticable, and 
the community gets into the habit of viewing its vio- 
lation, in greater or less degree, with entire com- 
placency. The most important instance of this kind of 
law is that of the general property tax—a tax levied 
at the same rate on all forms of property. Most of 
our States kept this tax on their statute books for 
years and years after it had become evident that it 
was utterly unreasonable and impracticable so far 
as regards stocks, bonds, etc.; the consequence was 
that nearly everybody evaded the tax on these forms 
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of property. This was a regrettable state of things; it 
was not so entirely harmless as the ignoring of a law 
which has actually become a dead letter. However, 
the injury it did to respect for law in general was 
very slight; a law that is broken once a year, that is 
broken because its unreasonableness is almost uni- 
versally admitted, and that the government makes 
almost no effort to enforce, does not have much rela- 
tion to the status of law in general. 


Utterly different from all this is the case of the 
Prohibition law. That law, so far from being dead, is 
on the face of things the livest of all laws; the en- 
deavor to enforce it is the most conspicuous of all our 
governmental activities; the law is violated, not once 
a year by a particular class of people, but every day 
of the year by millions of men and women of all 
classes; and the desperate efforts of the government 
to cope with this situation are a familiar feature of 
every day’s news. To imagine that such a state of 
things can go on year after year without disastrously 
impairing the general respect for law would be the 
height of folly. 

To bring this state of things to an end must there- 
fore be the desire of all good citizens, whatever view 
they may take of the Prohibition question in the 
abstract. But how can it be brought to an end? The 
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right way would be to repeal the law—that is the 
way that all nations capable of self-government do 
with laws that bring about such consequences as 
this. It is also the way that wise governments of any 
kind—monarchies, oligarchies, aristocracies—do in 
such a situation. With us, the lamentable error of 
having put Prohibition into the Constitution makes 
this extraordinarily difficult; and yet it is to this that 
we must look forward in the end as the only satis- 
factory solution. 

At best, however, this will take very many years 
to accomplish; and in the meanwhile it is possible 
that the situation may be improved by the relegation 
of the law to something like the status of a dead 
letter; for, as we have seen, when everybody frankly 
recognizes that a certain law has become a dead 
letter, the situation is much the same as though it 
had been repealed. It does not give rise to that con- 
stant struggle between the enforcement of the law 
on the one hand and the wholesale violation of it on 
the other—without the slightest sense of guilt on the 
part of the violators—which makes Prohibition so 
profoundly demoralizing to the nation. 


One way of attempting to get rid of the trouble 
would be to increase the rigor of the law and to 
employ a vastly greater number of men and a vastly 
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greater sum of money in its enforcement. Whether 
such a course, if adopted, would succeed in its object 
is in the highest degree doubtful; all experience 
points to the probability that it would only drive 
the violation of the law into other channels, and at 
the same time enormously intensify the resentment 
aroused by the law. But, be this as it may, the fact 
is that there is no chance of getting such a course 
adopted. In both houses of Congress, the Pro- 
hibitionists have controlled an overwhelming 
majority of votes throughout the seven years since 
the Eighteenth Amendment became part of the Con- 
stitution; yet they have never been able to make 
headway in this direction. Supine as Congress may 
have shown itself in the matter of Prohibition, it has 
nevertheless been clear that there was a limit beyond 
which it could not be driven. 

Even more hopeless than this is the endeavor to 
bring about respect for the Prohibition law by pious 
or patriotic exhortation. It is for this purpose that 
there was organized, several years ago, a National 
Citizens’ Committee of One Thousand for Law En- 
forcement. Once every year, this Committee, or a 
delegation from it, goes to Washington to impress its 
views upon the country. But no perceptible number 
of persons have been in the slightest degree influ- 
enced by its appeals. And in this there is nothing at 
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all surprising. The people who treat this particular 
law with contempt, because they regard it as an out- 
rageous infringement of their personal liberty, are 
perfectly aware that it is a law, and that it could 
not be a law unless many millions of their fellow- 
citizens had felt it right that the law should be en- 
acted. Is it not silly to imagine that the respect which 
these people refuse to pay to the public law they will 
pay to the pious appeal of a few private individuals? 


To many persons, no doubt, in spite of all that 
has been said above, the question of the basis of re- 
spect for law must still seem very puzzling. To such 
persons I should like to recommend a reading of the 
article on “Law Making and Law Enforcement” 
which appeared in Harper’s Magazine for November, 
1925, and of which the author is Arthur T. Hadley, 
President Emeritus of Yale University, one of the 
foremost of American publicists. The opening para- 
graph of the article is as follows: 


Who enforces the laws? 

The first impulse of most people would be to 
answer, “The police and the sheriffs, with occasional 
assistance from the army in emergencies.” But if 
we stop to think about the matter we shall see that 
this is a very superficial view of things, and that 
only a small fraction of our law enforcement is se- 
cured or needs to be secured in this way. In ninety- 
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nine cases out of a hundred obedience to the law is 
quite voluntary. The people at large do not have to 
be compelled by the police to obey the laws against 
murder or burglary or the various regulations for 
the convenience of the public. They do it of them- 
selves, either as a matter of conscience or in deference 
to public opinion. And the fact that they do it of 
themselves is the thing which makes civilized society 
possible. It enables the police to concentrate their 
attention on the work of protecting the public against 
a relatively small number of habitual lawbreakers 
who do not recognize their moral obligations to them- 
selves or to society. Conscience and public opinion 
enforce the laws; the police suppress the exceptions. 


The bottom reason of the frightful mess that the 
Prohibition law has made is that it utterly ignores 
the conditions upon which rational law making and 
rational law enforcement depend. 


CHAPTER VII 
THE COST OF ENFORCEMENT 


The attempt to enforce the Prohibition laws costs 
a good deal of money. Congress appropriates about 
thirty million dollars a year directly for the purpose, 
and a far larger expense is involved in the burden 
it places upon police and courts and prisons. But all 
this is a mere bagatelle. The cost of Prohibition en- 
forcement in dollars and cents, though by no means 
trifling, is too small a matter for this great and 
enormously wealthy nation to be worried about. 

But there is an entirely different kind of price 
that we are paying for Prohibition enforcement—a 
terrible price in the shape of bribery and corruption, 
a terrible price in the shape of countless crimes com- 
mitted by agents of the law, a terrible price in the 
shape of the violation of principles long held sacred 
as the defense of a free people against the tyranny 
of arbitrary power. 

It would be useless for me to try in a brief space 
to bring this state of things home to the reader by 
individual instances of malfeasance. A few instances 


would prove nothing; and to give a multitude of in- 
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stances is out of the question in a brief space. But 
the citation of instances is unnecessary. To any man 
who has kept in touch with the daily news during 
the past seven years, the story is only too familiar. 
Prohibition officers removed by the score for cor- 
ruption; constant changes in enforcement methods 
for the sake of getting rid first of one and then of 
another of the abuses that have been discovered; 
hold-ups of innocent persons by Prohibition agents, 
with the killing of the innocent a not infrequent in- 
cident—these things have been familiar items of 
news throughout the time that national Prohibition 
has been on the statute books. 


But as regards the state of our country, the most 
serious aspect of Prohibition enforcement does not 
lie in the corruption of individual agents or even the 
outrages which have been committed by them. It lies 
in the readiness which has been shown by so many 
perfectly honest and well-meaning Prohibitionists; in 
office and out, to brush aside the most cherished prin- 
ciples of our law, to sacrifice the best traditions of 
our government, in the pursuit of their object. If 
they have not got very far in breaking down these 
principles and traditions, it is not because of their 
own moderation or restraint, but because of the re- 
sistance which they have encountered. Were it not 
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for the barrier presented by the Constitution, “the 
right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures” would unquestionably by this 
time have been disastrously impaired in the effort to 
make national Prohibition effective. So would the 
right of trial by jury. In fact both of these rights 
have been seriously encroached upon. Although the 
Supreme Court has blocked these encroachments in 
some directions, it has permitted them in others. 
For even the Supreme Court is, and of necessity 
must be, influenced by considerations of practical - 
necessity as well as of strict judicial interpretation; 
and it is reluctant to deny to the agencies of govern- 
ment the powers necessary for the enforcement of 
any valid law. 

Now the trouble about the national Prohibition 
law is that it evidently cannot be enforced without 
stretching the powers of government to the utmost 
limits that the Constitution permits; and these limits 
cannot be precisely defined. The Supreme Court has 
gone as far as possible in giving governmental power 
the benefit of the doubt; though in the opinion of 
many persons of the highest competence it would 
have been infinitely wiser to give the principles of 
individual liberty the benefit of the doubt. Be this 
as it may, we are paying a heavy price for Pro- 
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hibition in the shape of impairment of the traditional 
safeguards of liberty. Injunctions, padlocking, con- 
fiscation, have become familiar substitutes for the 
orderly processes of law enforcement by trial, con- 
viction, and sentence based upon proved guilt; and 
all this is but a mere fraction of what would have 
happened if the course of Prohibitionist tyranny had 
not been held in check both by a wholesome public 
sentiment and by the actual interposition of the 
courts. 

Every now and then, one hears of some person 
of considerable prominence declaring that if the 
people won’t obey the Prohibition law, they ought 
to be compelled to obey it if it took the whole power 
of the United States army to enforce it. Of course 
such extravagant nonsense is not sanctioned by any 
but a few extremists; it would be unfair to charge 
Prohibitionists in general, or even the leaders of the 
Anti-Saloon League, with responsibility for any such 
proposal. But at bottom such a proposal only carries 
to a preposterous extreme the error that underlies 
a large part of the entire campaign of Prohibition 
enforcement. 

That error consists in the notion that if a law is 
deliberately resisted by a large part of the popula- 
tion, every possible resource of governmental power 
ought to be used to overcome that resistance. If you 
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can’t get juries to convict, find some way of doing 
without juries; if you can’t get search-warrants 
enough to meet the case, search without warrants; if 
the courts are congested, and the police overworked, 
create more courts and employ more police. The 
idea that the enormous extent and extraordinary 
character of the resistance means that the law is 
wrong does not seem to cross the minds of these well- 
meaning but misguided persons. Yet nothing is better 
established by the experience of mankind, nothing 
more clearly recognized by those who have given 
thought and study to the great principles of law and 
government. When a law, and especially a law de- 
signed to regulate the ordinary habits of daily life, 
clearly fails to command the general consent of the 
people, the remedy is to be sought in changing the 
law to fit the people, not in an obstinate endeavor to 
change the people to fit the law. 


What we are witnessing in the matter of national 
Prohibition is no new phenomenon; though in degree 
it goes beyond all previous record, it is in kind the 
most familiar of juristic experiences. Let us see what 
was said on the subject by the late James C. Carter, 
one of the foremost of American lawyers, and one 
of the finest exemplars of American citizenship, in 
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his book on Law, Iés Origin, Growth and Function, 
published twenty years ago: 


When a law is made declaring conduct widely 
practiced and widely regarded as innocent to be a 
crime, the evil consequences which arise upon at- 
tempts to enforce it are apt to be viewed as the 
consequences of the forbidden practice, and not of 
the attempt to suppress it; and it is believed that the 
true method of avoiding, or doing away with, these 
consequences is to press the efforts at enforcement 
with increased energy. But when a mistake has been 
made, its consequences cannot be avoided by a more 
vigorous persistence in it.... 

The law when enacted will not execute itself. It 
requires the active interposition of man to put it in 
force. Evidence must be found and prosecutions set 
in motion, and as this is a task in which good men 
are commonly found to be unwilling, or too indolent 
to voluntarily engage, others must be sought for who 
will undertake it. The spy and informer are hired, 
but their testimony is open to much impeachment, 
and is met by opposing testimony often false and 
perjured. The trials become scenes of perjury and 
subornation of perjury, and juries find abundant ex- 
cuses for rendering verdicts of acquittal or persisting 
in disagreements, contrary to their oaths. The whole 
machinery of enforcement fails, or, if it succeeds at 
all, it is in particular places only, while in others 
the law is violated with impunity... . 
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An especially pernicious effect is that society be- 
comes divided between the friends and the foes of 
the repressive law, and the opposing parties become 
animated with a hostility which prevents united 
action for purposes considered beneficial by both. 
Perhaps the worst of all is that the general regard 
and reverence for law are impaired, a consequence 
the mischief of which can scarcely be estimated. 


This was written many years before Prohibition 
became a national issue; has not every word of it 
been fulfilled in our actual experience under the 
Eighteenth Amendment? 


CHAPTER VIII 
CONCERNING DESPERATE REMEDIES 


In the face of all the objections we have been 
considering, our Prohibition law might conceivably 
be defended on the ground of imperious necessity. 
It might be admitted that the law is an extraordinary 
invasion of personal liberty; that it is a perversion 
of the Constitution; that it breaks down the spirit of 
our Federal Union; that it leads to an unparalleled 
disregard for law among reputable and respected 
citizens; that it creates a vast and lucrative criminal 
business in the shape of bootlegging; that it tends 
to obliterate the most precious traditions of our civic 
law;—all this the Prohibitionist might admit, and 
yet defend the law upon the principle that a des- 
perate situation justifies a desperate remedy. 

But in order to justify resort to a desperate 
remedy, it is necessary, first, that the situation be 
really a desperate one, and secondly that no other 
means of dealing with it be possible. In the case of 
our Prohibition law, neither of these things is true; 
indeed, both of them are the opposite of the truth. 
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For many decades the evils of drink had been 
steadily diminishing. Habits of excess which were 
common in times that many men can distinctly re- 
member, had become rare and exceptional; habitual 
drunkenness, formerly regarded with a certain 
kindly tolerance, had come to be looked upon as an 
inexcusable vice. Even in the last two or three dec- 
ades, the change had been steadily progressing—the 
change from immoderate indulgence to temperate 
enjoyment, the change often from drinking at all to 
total abstinence, the change from the time when 
drunken men were a familiar sight to the time when 
they had become an unusual spectacle. 

All this was going on not only in our country but 
throughout Europe; and in addition to all this, there 
was, in our country, according to the Prohibitionists 
themselves, so rapid a spread of State or local Pro- 
hibition that almost the whole country had been 
covered by it. So far from the situation being des- 
perate, the situation was in the highest degree hope- 
ful. It did not, indeed, promise a speedy fulfillment 
of all that the Prohibitionists desired; a good deal 
of time and of patient endeavor was still needed 
for the attainment of their object; and even in the 
end the purpose they had at heart might not be com- 
pletely accomplished. But the evils they were fight- 
ing were steadily diminishing, and the worst of them 
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were fairly headed for something like extinction; 
there was nothing in the situation to call for resort 
to a violent departure from the tested principles of 
rational lawmaking. 


So much for the character of the situation; and 
the case is even clearer as to the possible ways of 
dealing with it. Compulsory total abstinence, im- 
posed by a virtually unrepealable law imbedded in 
the Constitution, is the most extreme method con- 
ceivable for coping with the problem of drink. This 
extreme was resorted to, not because there was no 
other way, but because it presented the allurement 
of a short-cut—a means of accomplishing the result 
by a single stroke, of putting an end forever to all 
difficulties and all opposition. The allurement has 
proved deceptive; the result, if accomplished at all, 
will not be accomplished for many, many years; 
difficulties of the most formidable kind have arisen; 
and opposition has been incomparably more intense 
and more widespread than any that had been en- 
countered by more moderate measures. 

Of these more moderate measures there have been 
many, in our own country and in Europe, that have 
produced beneficial results and have been attended 
by no such evils as those brought on by the Eight- 
eenth Amendment. Even if it be granted that a re- 
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sort to Federal legislation was desirable, it would 
still have been possible to give to that legislation a 
reasonable character. Instead of making a law which 
we were free to amend like other laws in case it was 
found unsatisfactory, the Prohibition law was put 
into the Constitution, so that the only practical form 
that opposition could take was defiance, since orderly 
amendment or repeal was out of the question. And 
instead of making a law which embodied the results 
of experience, we took a leap in the dark; for not 
only had no great nation ever been placed under a 
bone-dry Prohibition law, but even in our own 
country no great city, and no State containing a 
great city, had ever adopted such a law. 

If there was to be a Constitutional Amendment 
relating to drink, it ought of course to have been one 
giving Congress power to legislate on the subject. 
This would have been contrary to the spirit of our 
Federal Union, under which each State has the 
power to deal as it thinks fit with all the ordinary 
concerns of its citizens; but at least it would have | 
left to the representatives of the American people 
as a whole the right to make such laws on the subject 
as they deemed proper, and to amend or repeal them 
when they wished to do so or when public sentiment 
demanded a change. In that case Congress might 
or might not have passed an act of bone-dry national 
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Prohibition; but if it had done so we should not 
have been bound hand and foot as we now are. 
When we found that the law was not producing the 
expected good results, or that it was producing grave 
evils on an enormous scale, we should have been free 
to try what Quebec and other Canadian Provinces 
have tried, what Sweden or Norway has tried, what 
England has tried, or some form of the local-option 
idea which has been so extensively applied in many 
States of our own country. If no other method were 
known, there might be some excuse for resorting to 
the desperate remedy of a Constitutional strait-jacket 
to be worn permanently, no matter how frightful 
the consequences. But everybody knows that there 
are plenty of other methods, some of them recom- 
mended by years of successful experience, all of them 
far more reasonable in their nature, and none of 
them attended by any such fearful injury to our 
public life, our civic traditions, and our heritage of 
freedom. 


CHAPTER IX 
PERSONAL LIBERTY 


When we object to Prohibition as an invasion of 
personal liberty, the Prohibitionist answers that all 
government involves a surrender of personal liberty. 

This is perfectly true, but it is no answer to the 
objection. Government does indeed involve some sur- 
render of personal liberty, but it does not involve 
a complete surrender of personal liberty; and the 
trouble with the Prohibitionist’s answer is that he 
cannot point out any other surrender of personal 
liberty that is at all comparable to that imposed by 
the Eighteenth Amendment. 

Among any free people the surrender of personal 
liberty is demanded, generally speaking, only to the 
extent to which the right of one individual to do as 
he pleases has to be restricted either to prevent 
violation of the elementary rights of other in- 
dividuals, or to preserve conditions essential to the 
general safety or welfare. 

Stealing, murder, arson come under the first head; 
instances of the second are driving on the wrong side 
of the street, disturbing the public by loud noises, 
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etc. If A steals, he steals from B; if he murders, he 
kills B; if he commits arson, he sets fire to B’s house 
or defrauds the insurance company. If a man drives 
on the wrong side of the street, he obstructs and 
endangers public traffic; if he makes a loud noise in 
the street, he disturbs the comfort of hundreds of 
his fellow citizens. 

Between restraints directed against acts like these, 
and restraints intended to compel people to con- 
form in their personal habits to standards imposed 
by governmental authority, there is a difference so 
tremendous that one must be blind not to see it. 
‘And there is an equally great contrast as regards the 
way in which the restraint is felt. A surrender of 
personal liberty which is made by practically unan- 
imous consent is a wholly different thing from a 
surrender which is forced by the law in the face of 
the determined protest of vast multitudes of per- 
fectly normal men and women. Is there a single 
human being who desires to have the liberty to 
drive on the wrong side of the street, or who feels 
the prohibition to do so as a personal grievance? 
Where are the people who wish to repeal the laws 
against forgery, or arson, or obtaining money under 
false pretenses? 

Even if there were no other difference between 
Prohibition and other restrictive laws and regula- 
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tions, there would still be the capital difference that 
millions of persons openly object to it as a restraint 
upon their personal liberty and as an impairment 
of their comfort and happiness. If there is any other 
law of which this can be said, it is curious that the 
Prohibitionists never point it out. They are in the 
absurd position of asking us to accept without pro- 
test a law to which millions of persons object as a 
gross violation of their liberty, simply because we 
accept without protest laws to which nobody objects 
at all. 

There is, it must be confessed, one instance of 
restraint upon personal liberty which the Prohi- 
bitionist can cite with considerable plausibility. 
That instance is the law against narcotic drugs. We 
are bound to admit that here is a restraint upon a 
man’s personal habits which is of the same nature 
as a law prohibiting alcoholic drinks. How then can 
we consistently, while justifying the one, denounce 
the other as a violation of the principle of personal 
liberty? The two things would, indeed, be incon- 
sistent, if the principle of personal liberty were 
asserted as something absolutely sacred, something 
from which no departure, however slight, can be 
permitted for any purpose however important. But 
there is no principle of human conduct which can 
be applied with undeviating rigor to all possible 
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cases; the principle of personal liberty, like every 
other principle of mankind, must yield in extreme 
cases—cases where the sacrifice is very slight and 
the good to be attained very great. We all believe 
in the principle that lying is wrong; yet we all be- 
lieve that there are times when it is right to lie. It 
is a supreme principle of the medical profession 
that the life of a patient must be preserved as long 
as possible; yet every sensible physician mercifully 
refrains from prolonging life to the bitter end by 
every possible resource in a case of extreme and 
hopeless agony. Deviating from a principle in such 
extreme cases leaves the principle itself uninjured. 

So it is in the case of the narcotic-drug law. The 
use of narcotic drugs (except as medicine) is so un- 
mitigatedly harmful that there is hardly a human 
being who contends that it is otherwise. People crave 
it, but they are ashamed of the craving. It plays no 
part in any acknowledged form of human inter- 
course; it is connected with no joys or benefits that 
normal human beings openly prize; it stands out- 
side of the category alike of the ordinary objects of 
human desire and the ordinary causes of human 
degradation. To make an exception to the principle 
of liberty in such a case is to do just what common 
sense dictates in scores of instances where the strict 
application of a general principle to extreme cases 
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would involve an intolerable sacrifice. To make the 
prohibition of narcotic drugs a reason for approving 
the prohibition of alcoholic drinks would be like 
calling upon physicians to throw into the scrap heap 
their principle of the sanctity of human life because 
they do not apply that principle with literal rigor 
in cases where to do so would be an act of inhuman 
and unmitigated cruelty. 


CHAPTER X 
THE CRIME OF DRINKING 


The Eighteenth Amendment does not expressly 
make drinking a crime. It prohibits the manufacture, 
sale, or transportation of intoxicating liquors, not 
the drinking of them. 

But the prohibition of the drinking is of course 
its real purpose and effect. Making or selling is for- 
bidden solely because it makes drinking possible. 
The crime against which the Eighteenth Amendment 
is directed is the crime of drinking. 

Yet if the Eighteenth Amendment had said in 
words what it says in effect, it would not have had 
a ghost of a chance of adoption. Just insert the two 
words “or drinking” in the Eighteenth Amendment, 
so as to make it read “the manufacture, sale, trans- 
portation, or drinking of intoxicating liquors... 
is hereby prohibited,” and you have a proposal so 
plainly offensive to the instinct of liberty that it 
would have aroused immediate and effective op- 
position. 

The widespread contempt and disregard with 
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which multitudes of our best citizens treat the 
Eighteenth Amendment is closely related to the cir- 
cumstance just noted. The act against which the 
law is really directed is so far from being in itself 
criminal, or even reprehensible, that the makers of 
the law never thought of going so far as to prohibit 
it directly. If such a notion had ever been entertained 
by them, it would have been dismissed at once, as 
fatal to any possibility of getting the law accepted, 
so long as the instinct of liberty retained any hold 
at all on the American people. And it is instructive 
to consider how the Prohibition law compares in this 
respect with other laws dealing with crime. 

Take the crime of forgery, for example, or the 
crime of arson. We are constantly told, in the most 
solemn way, that the Prohibition law, so long as it és 
a law, is entitled to just as much respect as the law 
against forgery or the law against arson. There are 
many reasons why this is not so; but the chief 
difference is that arson and forgery are regarded 
as crimes by everybody, and the law only puts into 
definite form, and supports by governmental power, 
what everybody regards as right in itself, and as 
clearly necessary to the general security and welfare. 
And in addition to this fundamental difference, there 
is the difference which we have just been noting in 
the nature of the law itself. 
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What does the law do to prevent the crime of 
forgery, and to punish it when committed? Does it 
prohibit “the manufacture, sale, or transportation 
of pens and ink for forgery purposes,” as the Eight- 
eenth Amendment prohibits “the manufacture, sale 
or transportation of intoxicating liquors for beverage 
purposes”? Not at all. Anybody who wishes to com- 
mit a forgery can get all the pens and ink he wants 
without the slightest difficulty; the law prohibits the 
crime itself, not the means whereby the crime may 
be committed. Very few people ever think of becom- 
ing forgers though everybody has pens and ink, and 
very few people ever think of committing arson 
though everybody has plenty of matches. Forgery 
and arson and stealing are real crimes; everybody 
regards them as crimes, and the law is not afraid 
to call them crimes. Millions of people do not 
regard drinking as a crime, but on the contrary 
regard it as a desirable element in life, unless car- 
ried to excess. Accordingly, while all that has to be 
done about forgery and arson and stealing is to 
keep in check a small number of people of excep- 
tionally criminal propensities, the Prohibition law 
requires the constant efforts of enforcement agents 
to counteract the desires of millions of perfectly 
normal persons, who either violate the law them- 
selves or aid and abet those who violate it. 
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It is easy to imagine what would happen if the 
crime of drinking were treated by the law just as 
the crime of arson or forgery is treated—in other 
words if the manufacture and sale of intoxicating 
liquors were freely permitted (just as that of pens 
and ink and matches is freely permitted) and only 
the drinking of them were made a crime. How many 
people would pay any attention to that law? Of 
course enforcement would be practically out of the 
question; I am not thinking of that. I am thinking 
of voluntary observance of the law—refraining from 
drink as we refrain from forgery or arson. Would 
anybody? 

But, it may be asked, why bring up a fantastic 
supposition like that? Why inquire what would 
happen if the law were such as nobody would ever 
think of proposing? I admit that the law would be 
absurd, and that nobody would be so silly as to pro- 
pose it; but the consideration of how this imaginary 
law would be treated serves to emphasize the true 
nature of the way in which our actual law is treated. 
For it shows that, extensive as is the violation of the 
law, widespread as is the disregard of it, such ob- 
servance as it does command is not really due to 
respect for the law, but is almost entirely due to the 
difficulty of obtaining the means of violating it. 

Is there any other law of which anything like the 
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same thing can be said? Any other law that rests for 
its observance almost solely on the physical diffi- 
culties that have to be overcome in order to break 
it? Is not the drinking of intoxicating liquors the 
only act that the government is using every effort 
to stamp out as criminal and yet that millions of 
persons of good standing in the community commit 
every day without the slightest sense of moral 
turpitude? Is there any other criminal law in active 
operation which does not rest for its effectiveness 
upon the moral support of practically the whole com- 
munity? To depend on this moral support is in the 
nature of law; to depend on cutting off the enemy’s 
supply is in the nature of war. 

And that is what our national Prohibition really 
is. In the case of other laws, we have the whole people 
arrayed against a few criminals; in the attempt to 
make drinking a crime, we have a war of one half 
of the people against the other half. 


CHAPTER XI 
A HOUSE DIVIDED AGAINST ITSELF 


Will it ever be possible to repeal the Eighteenth 
Amendment? Nobody knows. It will of course be a 
tremendous job. Many persons ardently opposed to 
Prohibition regard repeal as impossible; others see 
in the remarkable increase of opposition to the 
Amendment the promise of ultimate repeal. Cer- 
tainly the opposition has been growing more wide- 
spread and more outspoken year by year. 

But whatever anybody else may think, there is no 
question at all as to what the Prohibitionists them- 
selves think about it. Whenever any one speaks of 
even modifying the Volstead Act so as to permit beer 
and light wines, the Prohibitionists declare that this 
would be a violation of the Eighteenth Amendment, 
and that the Eighteenth Amendment can never be 
repealed. 

And why can it never be repealed? They have no 
hesitation whatever in telling us why. It can never 
be repealed, because the South and West will stand 


by it no matter how much it may be resented in the 
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North and East; because the people in country dis- 
tricts will insist upon it no matter how oppressive 
it may be regarded by the people of the cities; be- 
cause certain religious denominations will hold it 
sacred no matter how much lawlessness and cor- 
ruption may be generated by the attempt to en- 
force it. 

Let us try to realize what this means. It means 
that States like New York and Pennsylvania and 
Maryland and Illinois are told that no matter how 
strongly a majority of their people may wish to 
throw off the shackles of this law, no matter how 
persistently they may endeavor to do so, year after 
year, decade after decade, generation after genera- 
tion, they must submit to its iron-clad requirements, 
because far-away States like Kansas and Idaho and 
Alabama, whose conditions are wholly different, so 
decree. It means that the inhabitants of cities like 
New York and Boston and Chicago and St. Louis 
must conform their daily lives to a rule imposed upon 
them and their children and their children’s children 
by the will of farmers and villagers wholly un- 
acquainted with the needs and preferences of the 
people of great cities. It means that a law whose 
pressure is felt every day by millions of persons as 
a restraint upon their liberty in a purely personal 
matter, shall be maintained without such hope of 
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relief as is always held out to the discontented in the 
case of any ordinary law. It means that, with the 
hope of relief thus cut off, multitudes of citizens who 
would otherwise have had as much respect for law 
as anybody look with indulgence, and often with 
actual sympathy and encouragement, on the number- 
less illicit ways in which the law is thwarted. It means 
that no matter how grave may be the evils which 
accompany this lawlessness, it is idle to attempt to 
remove these evils by removing their cause. 


The cleavage that is thus created in the nation’s 
citizenry is of a nature very different from that 
which arises out of a mere difference of opinion on 
public questions. The man that resents Prohibition 
feels Prohibition every day as an act of coercion; 
whether he is prevented from getting his drink or 
whether he resorts to illicit means to get it, in either 
case he finds the law galling. On the other hand the 
convinced Prohibitionist looks upon the man who 
breaks the law, or who desires to have it broken, 
not merely as a man who differs from him in opinion, 
but as a bad citizen, a person who places gratification 
of his desires above his duty to his country. Imagine 
this situation applying not to a few thousand people, 
or a few hundreds of thousands of people, but to 
millions of people on both sides of the case, and you 
cannot fail to perceive that it has introduced in our 
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civic life a division of feeling charged with an 
enormous potency of evil. 

No division comparable to this has been known in 
our country since the slavery question was settled. 
We have had political battles over the tariff, the 
currency, League of Nations, etc. But, however high 
feeling may have run in these matters, they were 
issues which everybody looked forward to seeing dis- 
posed of in the normal course of things. Moreover, 
they did not enter into the very fabric of daily life 
as does the Prohibition issue; people were stirred 
up about them when elections were coming on, and 
then dismissed them from their minds until the next 
campaign. 

This was not so with the slavery question; it is not 
so with the Prohibition question. In the case of 
slavery, there gradually arose so intense a feeling 
between North and South that it finally became evi- 
dent that it had to be settled if the country was to 
survive. The North was finding it more and more 
intolerable that human beings should, in any part 
of the country, be owned as chattels by other human 
beings; the South was finding it more and more in- 
tolerable that an institution which it regarded as 
essential to the well-being of the Southern States 
should be threatened with extinction by the Northern 
States. It came to be more and more widely felt that 
this state of things could not continue permanently 
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without destroying the Union; that, as Lincoln put 
it in a memorable speech, “A house divided against 
itself cannot stand.” 

This division of feeling, which threatened the very 
life of the nation, and which culminated in a gigantic 
Civil War, was the result of deep-seated historic 
causes, in the face of which the wisdom and patriot- 
ism of three generations of Americans found itself 
powerless. I do not say that the division which 
Prohibition has created threatens the very life of 
the nation, as did the slavery issue; but no one who 
seriously considers the situation can fail to see that 
it impairs in the most serious way the spirit upon 
which our civic harmony, our whole-hearted de- 
votion to the institutions of our country, depends. 
And whereas the division created by slavery was the 
result of deep-seated historic causes, the division 
created by Prohibition was brought about by a single 
act and can be removed by the undoing of that act. 

Up to the time when the Eighteenth Amendment 
was put into the Constitution, there had not been a 
trace of this bitterness and dissension on the subject 
of Prohibition, although Prohibition had been a live 
issue in the various States for more than half a cen- 
tury. The Eighteenth Amendment is the one thing 
that created the trouble; the repeal of the Eighteenth 
Amendment is the one thing that can remove it. 


CHAPTER XII 
DRINK AND CRIME 


The Eighteenth Amendment was put through with 
a rush. Only a very few years intervened between 
the time it was first seriously proposed in Congress 
and the time it was ratified by the Legislatures of 
three-fourths of the States. But the Prohibition 
agitation had been going on, in one form or another, 
throughout the country for three-quarters of a cen- 
tury. And during all that time perhaps no Prohi- 
bitionist assertion was more familiar than the 
assertion that drink was the chief cause of crime. 

Comparatively little is heard of that assertion 
nowadays. Of course it is still made by fanatics and 
by professional propagandists, but it is no longer at 
all common. In former times many entirely reason- 
able persons, hearing this statement so constantly 
made, accepted it as true, without inquiry as to its 
basis. Nowadays it is rarely heard, and still more 
rarely believed. 

The reason for this change is obvious. We have 
now been living seven years under a nation-wide 


bone-dry law and nothing much has happened in 
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the way of the disappearance of crime. Some stat- 
isticians say it has diminished, some say it has in- 
creased, and some say it is much the same as ever. 

There has been a great deal of talk about a “crime 
wave”; and this has not come from Prohibitionists 
or from anti-Prohibitionists, but has evidently been 
a spontaneous expression of a deep-seated and al- 
most nation-wide feeling based upon the everyday 
news. Never, I feel sure, in the history of the country 
has there been so grave a feeling of anxiety over the 
supposed increase of crime. I doubt whether there 
has been any real foundation for this anxiety. But 
so serious and so general has the feeling been that 
it led to the formation about two years ago of a 
National Crime Commission; and it is interesting 
to note that among the leading figures in the move- 
ment for this Commission was Mr. Elbert H. Gary, 
President of the Steel Trust and one of the most 
prominent champions of Prohibition. 


But if there has not been a great and unmistakable 
change in regard to crime, Prohibitionists are faced 
with a frightful dilemma. Either drink is not the chief 
cause of crime, or Prohibition has not done much to 
drink. No wonder, then, that we hear comparatively 
little now of the dogma about the relation of drink 
to crime which was so constantly asserted in former 
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times, and which was one of the chief supports of 
the whole Prohibition movement. Prohibitionists can- 
not afford to admit that the attempt to enforce the 
Eighteenth Amendment has been a dismal failure; 
neither can they afford to admit that it has been 
successfully enforced and yet has accomplished no 
great things in the way of the abolition of crime. 

The truth is that the assertion that crime is 
caused chiefly by drink never rested upon any re- 
spectable foundation in known facts. Of course, 
there have always been many instances—enough to 
be matter of very serious concern—of crime that 
had their origin in drink. But the percentage of such 
cases, as determined or estimated by capable author- 
ities, has never constituted a very large proportion 
of the whole. The assertion that it is the chief 
cause of crime had its source not in any competent 
or judicial examination of facts, but in the en- 
thusiastic zeal of one-ideaed reformers. 


In the face of everything, however, some leading 
exponents of Prohibition talk just as though nothing 
had happened to their favorite notion. The most con- 
spicuous of all these exponents.is, of course, Mr. 
Wayne B. Wheeler, General Counsel of the Anti- 
Saloon League. In Current History for August, 1925, 
Mr. Wheeler presented an elaborate review of the 
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workings of national Prohibition during its first five 
years. What he said about crime and other social 
evils was summed up in this sentence: 


So long as the use of intoxicants was general, 
crime, pauperism, insanity, disease and death were 
inevitably increasing. With Prohibition they have 
decreased. 


The facts about “‘pauperism, insanity, disease and 
death” will be touched on in a later chapter. Here 
we are concerned with Mr. Wheeler’s assertion about 
crime. It is almost inconceivable that, in the face 
of facts known to all intelligent persons at the 
time Mr. Wheeler was writing, any one could have 
had the audacity to say that in the absence of Pro- 
hibition crime must be “inevitably increasing,” while 
with Prohibition it has decreased. 

The ink was hardly dry on Mr. Wheeler’s article 
when two contrasting items of news happened to 
present themselves very conspicuously in the news- 
papers which are sufficient of themselves to make his 
assertion ludicrous. In England, Sir William Joyn- 
son Hicks, Home Secretary, told the International 
Prison Congress of the enormous reduction that has 
taken place in the number of prisoners in that coun- 
try; in our own country the long-standing feeling 
that crime was assuming more and more formidable 
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dimensions came to a head in the organization of a 
national Crime Commission. 

The British newspapers, while recognizing that the 
amazing reduction in the number of prisoners was 
due in part to improved methods of prison policy and 
administration, were heartily congratulating their 
country on the fact that there had been a most re- 
markable decrease in the actual number of crimes 
committed; the American newspapers, on the other 
hand, welcomed our proposed Crime Commission as 
a possible means of coping with a situation which 
imperatively demanded extraordinary attention. The 
feeling was well-nigh universal that we were in the 
midst of a crime situation of exceptional gravity; 
and, though criminal statistics in this country are so 
imperfect that it is impossible to determine the 
degree in which that feeling was justified, yet it 
surely could not represent the very opposite of the 
truth. But this is what we should have to believe 
if we were to accept Mr. Wheeler’s statement that 
crime “has decreased since Prohibition.” As for the 
other half of his statement—the assertion that in 
the absence of Prohibition crime must be “inevitably 
increasing”—the English statistics, which, for many 
decades, have been accurate, complete and trust- 
worthy, prove this to be absolutely false. Whether 
America, with Prohibition, has reduced crime is at 
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least doubtful, and the reduction, if any, has not 
been sufficient to be unmistakable and impressive. 
England, on the other hand, without Prohibition, pre- 
sents a record of improvement so great as to be the 
subject of profound and universal satisfaction, so 
unmistakable as to be beyond the possibility of 
dispute. 


CHAPTER XIII 
MANIFEST DESTINY 


When a movement gets a certain headway, nothing 
helps it more than the spread of the belief that it 
is bound to succeed. Every politician knows how 
many people are eager to “get on the band wagon”’; 
but that is not all. A far greater number of people, 
who care nothing about getting on the band wagon, 
are disposed to let things slide when it looks as if 
opposition were hopeless. 

The idea of “manifest destiny” has played a large 
part in our political life ever since the phrase first 
came into vogue some eighty or ninety years ago. 
At that time it had reference to our policy in regard 
to Mexico, Cuba, and Central American countries 
generally. It was our “manifest destiny” to annex 
these regions; and what was the use of trying to 
thwart manifest destiny? Of course, the idea is not 
peculiar to this country. Thus it was for a long time 
the general belief, on both sides of the Atlantic, that 
it was the manifest destiny of China to be parceled 
out among the Great Powers of Europe. Well, Mexico 
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and Cuba have not been annexed to the United 
States, and today there is infinitely less talk of 
annexing them than there was eighty years ago; and 
though nobody knows what the future of China may 
be, the one thing certain is that she is not going to 
be gobbled up by the European Powers. 


But what, it may be asked, has all this to do with 
Prohibition? Just this. When the Southern States and 
a number of the Western States had adopted Pro- 
hibition, multitudes of people rushed to the con- 
clusion that the whole country was bent upon it, 
that to resist the tide was as futile as to try to sweep 
back the Atlantic Ocean with a broom. They did not 
stop to reflect that the South’s chief motive in taking 
up Prohibition was to keep liquor away from the 
negroes; they did not stop to consider that the States 
of the West which had been swept by a wave of 
Prohibitionist enthusiasm were States of com- 
paratively little urban population; they did not con- 
sider—in fact few people knew—that in the long 
story of Prohibition in this country there were many 
instances of States which had adopted Prohibition 
and afterwards given it up, and that the same thing 
might happen again. Indeed, the feeling was general, 
even among persons who were opposed to Pro- 
hibition, that it had long been gaining ground 
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everywhere, and that the conquest not only of the 
United States but of the whole world was a pre- 
destined certainty. No State or country, we were 
told, that had adopted Prohibition had ever re- 
linquished it, and with the example of the United 
States before it the whole world would be swept into 
the Prohibition fold. It was a clear case of “manifest 
destiny.” 

Many causes contributed to bring about the 
amazingly swift and easy victory of the movement 
for the Eighteenth Amendment; but one of the most 
powerful of these causes was just this feeling that 
to fight against it was to try to stem an irresistible 
current. ‘“What’s the use,” people said, “of merely 
putting off what is sure to come in a few years if it 
does not come now? Let us stop kicking against 
the pricks; let us make the whole nation dry at a 
single stroke, and have done with all the bickering, 
the pulling and hauling, that has been going on in 
our country over the question for half a century and 
more. There will, of course, be a certain amount of 
growling, and perhaps resistance, for a while; but 
we shall all get accustomed to the idea pretty soon, 
and then we shall have peace. Nation after nation 
will fall in line, and no nation will give up Prohibition 
when it has once adopted it. Many of us may not 
like it, but when it is once an accomplished fact all 
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but a few incorrigible kickers will gracefully accept 
the inevitable.” 

That this state of mind accounts, in large measure, 
for the failure of the opposition to make a more sub- 
stantial showing before the Eighteenth Amendment 
was adopted, must, I think, be clear to any thought- 
ful observer of events. Only after the mischief had 
been done did it gradually become apparent that the 
people who objected to Prohibition formed a very 
large proportion—whether a majority or not I do not 
undertake to say—of our entire population. Those 
who were for it had been zealous and vocal; those 
who were against it had for the most part been silent; 
and a vast number who were not exactly for it and 
not exactly against it had gone with the tide or 
what seemed to be the tide. 


But as soon as the thing had become a fact, and 
people waked up to the reality of it, what had 
seemed to be a feeble murmur of objection swelled 
into a loud roar of protest—a protest which, instead 
of gradually subsiding, keeps growing in volume and 
intensity year after year. Soon after the Eighteenth 
Amendment was adopted, Ex-President Taft (then 
in private life), although he had been opposed to 
the Amendment, stated that probably nine-tenths 
of the American people approved it; if he had waited 
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a year or two, he could not possibly have said any- 
thing of the kind. And by this time it has become 
evident that the notion that national Prohibition 
represented the deep-seated desire of the great ma- 
jority (to say nothing of nine-tenths) of the Amer- 
ican people was a sheer delusion. 

As for the irresistible sweep of the Prohibition 
wave over the world, and as for the belief that any 
country that had once adopted it would never give 
it up—these things have fared even worse than the 
notion that the sentiment of the people of the United 
States was overwhelmingly favorable to Prohibition. 
Canada tried Prohibition for several years, and 
Province after Province has abandoned it, until now 
the only dry Provinces left are Nova Scotia with a 
population of 524,000 and Prince Edward’s Island 
with a population of 89,000 out of a total popula- 
tion of 8,788,000. Norway has decisively repudi- 
ated Prohibition after many years’ experience of it. 
Russia’s case is peculiar, of course, in view of the 
anomalous conditions connected with the Bolshevist 
revolution; still, so far as it goes, it adds the case 
of that vast country to the list of those that have 
abandoned Prohibition after giving it a trial. 


To say what would have been if things had been 
other than they actually were is always, of course 
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more or less hazardous; but I do not think there is 
much hazard of error in saying that if, by some 
miracle, the country could have foreseen the actual 
course of events, so utterly different from what had 
been imagined, the Eighteenth Amendment could 
never have been passed. Imagine the people knowing 
beforehand what would be the state of things seven 
years after the Amendment went into operation: 
that opposition to it-in our own country would be 
more extensive and more intense than ever, so ex- 
tensive and so intense as to make Prohibition the 
livest and most perplexing of all national issues; that 
instead of making irresistible progress throughout 
the world, it would be abandoned by one after an- 
other of the Provinces of Canada, and by Eu- 
ropean nations that had adopted it before we did; 
that it would be decisively rejected by popular vote 
in a country so similar to our own in its ideals as 
New Zealand; that not a single country would have 
followed our example or presented any prospect of 
doing so in any assignable future:—if the people 
- could have foreseen all this, the whole temper of 
the situation would have been radically changed. The 
notion of “manifest destiny” would have been cast 
into the discard altogether. Multitudes of well-mean- 
ing people who gave their assent to Prohibition, not 
because they liked it but because they felt that it 
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was a foregone conclusion and the best thing to do 
was to accept the inevitable and have no further 
trouble, would have seen that there was no such ex- 
cuse for taking the great plunge. 

Never was there a clearer case of marrying in 
haste and repenting at leisure than when we, the 
people of the United States, entered into the bonds 
that tie us to the Eighteenth Amendment; and, just 
as in the case of other unfortunate marriages, it 
never would have happened if we had known what 
the future would bring forth. 


CHAPTER XIV 
STATISTICS 


The object of this little book, as its title implies, 
is to set forth, in as clear and simple language as 
possible, the vital aspects of the Prohibition issue. 
It deals with fundamental principles and with the 
great outstanding facts of the existing situation; 
with the endless complexities and uncertainties of 
statistics it cannot undertake to grapple. Even in the 
matter of statistics, however, there are some con- 
siderations which may be profitably presented in a 
brief space, and which may serve in some degree to 
throw light upon our subject. 

When statistics are appealed to by the opposing 
sides in any great issue, there are two separate and 
distinct reasons for the skepticism with which the 
statistical argument is usually received. There is the 
doubt as to the soundness of the figures themselves, 
and there is the doubt as to the soundness of the 
interpretation of the figures. In the case of Pro- 
hibition both of these troubles exist in an extraor- 
dinary degree. 

Even in regard to the simple question whether 
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Prohibition has increased or decreased drunkenness, 
a fierce dispute rages; nor is it necessary to charge 
either side with dishonesty or want of intelligence in 
order to account for the dispute. And if there is room 
for honest dispute in a matter so simple, and so 
plainly related to Prohibition, there is vastly more 
room for dispute in regard to matters that are far 
more complex, and whose relation to Prohibition is 
far less definite. Some of these honestly disputable 
questions of statistics will be briefly considered fur- 
ther on. Just now I wish to direct attention to a very 
different kind of thing: baseless claims of results 
accomplished by Prohibition, claims that are made 
without hesitation or scruple but which will not 
stand a moment’s honest and intelligent examination. 
Such claims are freely indulged in by many Pro- 
hibitionist leaders and exhorters; but the most 
shining example is Wayne B. Wheeler himself, the 
head and front of the Prohibition army. One instance 
of this, a claim relating to the reduction of crime, I 
have already commented on, in the chapter on 
“Drink and Crime.” That instance was taken from 
Mr. Wheeler’s article on the results of Prohibition 
in Current History for August 1925; and plenty of 
other instances of the same thing are to be found in 
the article. Let us look at one or two of them. 
Mr. Wheeler says: 
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So long as the use of intoxicants was general, 
crime, pauperism, insanity, disease and death were 
inevitably increasing. With prohibition, they have 
decreased. 


Of the statement about crime, I will say nothing 
more; that was sufficiently dealt with in a former 
chapter. But how about disease and death? It is 
difficult to imagine the state of mind—or the state 
of conscience—of a person who can deliberately set 
down in print anything so utterly and notoriously 
false as the statement that “so long as the use of 
intoxicants was general, disease and death were in- 
evitably increasing.” The death rate throughout the 
civilized world has been showing a steady and re- 
markable decrease for a generation and more; the 
fact is so well known that probably few persons can 
remember the time when it was not familiar to them. 
The decrease has gone on in European countries 
that have no trace of Prohibition; it went on in the 
United States before we had national Prohibition, 
and in wet States as well as dry. If Wayne Wheeler 
does not know this, he is a prodigy of ignorance; if 
he does know it—well, that’s another thing. 

I am reluctant to devote any more space to this 
matter. But here is a case where statistics really are 
pertinent and conclusive; and some readers may 
suspect that there is, perhaps after all, something 
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in the figures that may serve as an excuse for Wayne 
Wheeler’s assertion. Well, there isn’t. 

Let us look at the figures as given in the latest 
volume of Mortality Statistics issued by the 
United States Census Bureau at the time when Mr. 
Wheeler’s article was published. On page 1g of that 
volume there is a table of death rates for various 
countries; and the figures there given for the “regis- 
tration area” of the United States, for the United 
Kingdom of Great Britain and Ireland, and for the 
Australian Commonwealth are as follows: 


IQOI-5 I906-IOIQII-15 1920 192I 1922 


LOL ES ue aa ae 16.2 15.1 13.9 ey 11.6 11.8 
1 OFS ee eae 16.3 ES 14.7 12.8 12.5 As 
USIS MUD ite ste aioe nays 10.7 0.7 10.5 9.9 9.2 


(The 1922 figures for the United Kingdom are missing.) 


Between the United States figures and the United 
Kingdom figures there is an almost exact correspond- 
ence; and in both countries a marked decline of the 
death-rate showed itself throughout the period cov- 
ered by the statistics. The figures for Australia are, 
in a way, even more interesting; for we see that 
there—without Prohibition—the death-rate, al- 
though it was far below that of the United States to 
start with, was reduced in the same proportion as 
that of the United States registration area; the 
United States rate from 16.2 to 11.8, a decline 
of 3.4 or 21 per cent; the Australian rate from 
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11.7 to 9.2, a decline of 2.5, which is also 21 per 
cent. 

Let me add one final bit of information on the 
subject. The Census Bureau gives no figures for the 
United States registration area prior to 1901-5, but 
in the case of the other two countries it extends back 
to 1881-5. In the 20-year interval between these 
dates, the United Kingdom death-rate fell from 19.2 
to 16.3, a reduction of 2.9, or 15 per cent; the 
Australian death-rate from 15.7 to 11.7, a reduction 
of 4.0 or more than 25 per cent. Truly a singular 
thing to happen in countries where “disease and 
death were inevitably increasing”! 


Mr. Wheeler’s article is honeycombed with asser- 
tions that can no more stand examination than these 
two upon which I have commented; but I must con- 
tent myself with pointing out just one more. He says: 


Pauperism is a by-product of the drinking habit. 
Charity societies expended over $100,000,000 yearly 
in taking care of the victims of the saloon, their 
wives and families. Under prohibition these cases 
have decreased 74 per cent, for the nation at large, 
while in many cities they have fallen to 5 or less 
for every 100 formerly handled. 


Now anybody who knows anything about the work 
of the charity societies knows that the cases in which 
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“pauperism is a by-product of the drink-habit” form 
only a moderate percentage of the whole number of 
cases; and likewise knows that the total expenditure 
for relief by the charitable societies of the country, 
for cases of all kinds, has never amounted to any- 
thing like $100,000,000. 

Let us take up, first, the question of the total 
expenditure for relief. Nobody knows what that total 
is, but it is safe to say that it has never reached so 
high a figure as $20,000,000. The amounts expended 
in 1924 by the five great charity organizations of 
New York City—the A.I.C.P., the C.O.S., the 
United Hebrew Charities, the Catholic Charities and 
Society of St. Vincent de Paul, the Brooklyn Bureau 
of Charities, were respectively as follows: 


$319,000 $159,000 $474,000 $321,000 $55,000 © 


making a total of $1,329,000. As the population of 
New York is about one-tenth of the entire urban 
population of the country, as the work of the charity 
societies is practically confined to the urban popula- 
tion, and as the scale of expenditure in New York is 
presumably higher than the average, it is reasonable 
to suppose that the total expenditure for relief by 
such societies throughout the country was not much 
more—indeed probably much less—than ten times 
the expenditure in New York; but for good measure 
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let us call it fifteen times, and we still get less than 
$20,000,000. Moreover, the relief expenditure of such 
societies in 1924 was far greater (in dollars) than in 
pre-Prohibition years. Thus the figures in New York 
for the A. I. C. P. in the years 1910, 1915, 1918, 1924 
respectively, were $83,000, $254,000, $242,000, 
$319,000; for the C.O.S. they were $79,000, $120,- 
000, $120,000, $159,000; for the United Hebrew 
Charities they were $259,000, $245,000, $278,000, 
$475,000. Yet Mr. Wheeler has the effrontery to say 
that “pauperism is a by-product of the drink habit” 
and that “under Prohibition these cases have de- 
creased 74 per cent.” 

Now as to the proportion of the relief funds which 
went to “victims of the saloon, their wives and 
families.” The only figures that I have bearing on this 
question are a set of figures sent out by the Federal 
Prohibition Director some time ago in response to an 
inquiry on the subject. These concern four important 
cities only; but the cities were selected not by the 
inquirer but by the Federal Prohibition Director. 
These figures relate to the families receiving aid in 
1916-17 from a leading charity society in Boston, 
Rochester, Chicago and New York; and they give the 
percentage of these families in which “drink was a 
factor” as 26 per cent, 13.4 per cent, 8.3 per cent, 
19.2 per cent, in the four cities respectively. This 
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indicates that in the country at large the percentage 
of charity-aided families in which “drink was a fac- 
tor” was less than 20 per cent; but if we grant that 
it was 20 per cent, and also use the exceedingly 
liberal estimate of $20,000,000 for the total expendi- 
ture, we get $4,000,000 as the utmost possible figure 
—instead of the $100,000,000 which Mr. Wayne 
Wheeler tells us was expended by the charity socie- . 
ties upon “the victims of the saloon, their wives and 
families.” 

I might go on with other examples of Mr. Wayne 
Wheeler’s quality; but really these are sufficient. 


CHAPTER XV 
SOMETHING MORE ABOUT STATISTICS 


Turning now from claims made for Prohibition 
with reckless disregard of facts, claims that are seen 
to be preposterous as soon as they are examined at 
all, we enter~upon questions full of complexity 
and doubt, and encounter endless and almost 
fruitless disputation. As was remarked in the pre- 
ceding chapter, even upon the simplest of all these 
questions, the question whether Prohibition has 
caused an increase or a decrease of drunkenness, a 
fierce dispute rages. Official figures of the total num- 
ber of arrests for drunkenness in practically all the 
important cities of the United States show that dur- 
ing the period of war-time restriction and during the 
first year or two of the Volstead act, the total of these 
arrests was reduced to a point far below the pre-war 
level; and that from that time on there has been a 
steady increase in these arrests, until now they are 
pretty nearly where they were before. This looks 
like an exceedingly bad showing for the efficacy of 
national Prohibition in curbing drunkenness; but the 
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able claim that the police are more strict now in mak- 
ing arrests for drunkenness than they were before, 
and that if we make allowance for this factor, we 
conclude that there has been a great decrease in 
drunkenness. I say the claim is not unreasonable; 
but I am far from certain that it is sound; and if it 
is sound, it is improbable that it amounts to anything 
like as much as the Prohibitionists make out. Upon 
an exceedingly doubtful basis of inquiry, they lay 
down the rule that under Prohibition nine out of 
every ten drunken men are arrested, whereas. before 
Prohibition only four out of every ten were arrested; 
and by this simple device they count every nine ar- 
rests made nowadays as only four arrests. 

Now, I don’t blame them for this; it is guesswork, 
to be sure, but is not altogether unreasonable guess- 
work. What I do blame them for is their representing 
the failure of the anti-Prohibitionists to allow for this 
factor as a fatal defect, a proof that the anti-Prohibi- 
tionists are deliberately misrepresenting the facts. 
For this there is absolutely no justification; the 
Moderation League, which had presented the facts in 
striking form, gave them for what they were worth, 
and did not feel called upon to make any guess as to 
the relative strictness of the police in making arrests 
for drunkenness before and after Prohibition. And 
when Professor Fisher, for instance, makes this accu- 
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sation against the Moderation League, and puts on an 
air of such superior virtue, he ought to take care not 
to expose himself to the very same kind of charge 
that he sets up against the Moderation League. 

He completely overlooks the fact that before Pro- 
hibition people drank their liquor in open saloons, 
and if they got drunk were apt to be conspicuously 
visible to the police; whereas now the drinking is 
done in homes and in obscure “speakeasies”: Has 
Professor Fisher, or any of the Prohibitionist experts, 
tried to find out how many secret drunks there are 
now to every open drunk, and how the same matter 
stood in pre-Prohibition days? Perhaps the ratio of 
secret drunks to open drunks is 214 times as great 
as it was, and perhaps it isn’t; but if it is, it knocks 
Professor Fisher’s 214 to 1 ratio in the matter of 
arrests into a cocked hat. 


My reason for making such extended comment on 
Professor Fisher is that he is a man of high stand- 
ing as an economist and statistician, and his book 
Prohibition at its Worst has doubtless been ac- 
cepted by many as an impartial and scientific study. 
It is with great regret that I feel it necessary to say 
that the book is nothing of the kind. The standards, 
in regard both to facts and to logic, which he would 
regard as absolutely binding on him in any question 
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of pure economics or statistics, he utterly disregards 
in this book; evidently his passionate ardor in the 
Prohibition cause completely submerges his scientific 
conscience. 

Let me give but a single example of this—his treat- 
ment of the subject of arrests for drunkenness in 
New York City. In dealing with so important a mat- 
ter, a scientific investigator would instinctively use 
every precaution to avoid hasty or superficial con- 
clusions. But Professor Fisher does nothing of the 
kind. He points to the improvement since 1916, but 
he takes no notice of the trend of the arrests for 
drunkenness, as exhibited in his own graph and 
tables. These show that in 1911 arrests for drunken- 
ness were 22,000, and that in 1916, in spite of the in- 
crease of population, they had fallen to 17,100. Mr. 
Fisher takes no notice of this; a scientific investiga- 
tor would not only have taken notice of it, but would 
have looked up the figures of earlier years to see 
whether this trend was really significant. If Mr. 
Fisher had done this, he would have found that ar- 
rests for drunkenness in New York City had been 
44,100 in 1905 and had been going down throughout 
the entire period from 1905 to 1916, when they had 
sunk to the figure above named, 17,100. If a like 
decline had been shown in Mr. Fisher’s Prohibition 
period,—war-time restrictions 1917 to 1919, national 
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Prohibition since 1919—arrests for drunkenness in 
New York City would have gone down to zero by 
1923, whereas there were actually (as Mr. Fisher 
states) 11,700 such arrests in 1923, and 12,000 in 
1924. What checked the remarkable diminution in 
drunkenness in New York City that (according to 
the figures) had been going on for eleven years before 
the Prohibition period? I haven’t the faintest idea 
what it was; but I know pretty well what Professor 
Fisher would say it was if the case were reversed. 


From the amount of space that has been necessary 
for even a slight discussion of this simplest of the 
statistical questions in the case, the reader will under- 
stand how impossible it would be, in this little A BC 
of Prohibition, to examine into the merits of statisti- 
cal arguments relating to more complex or difficult 
points. 

How much alcohol is actually consumed in the 
country, for instance, is a more difficult point, be- 
cause, from the nature of the case, there are no 
official figures to start with as a basis. Inferences 
have to be made from such data as the number of 
stills seized, the quantity of denatured alcohol pro- 
duced and the probable proportion of this that gets 
bootlegged, the production of wine-grapes in Cali- 
fornia. Anti-Prohibitionists make out a formidable 
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case by pointing to the enormous number of stills 
seized; the very great increase, since Prohibition, in 
the quantity of denatured alcohol produced; the 
astonishing enlargement of the output of California 
grapes. From these data they deduce what look to 
me like reasonable estimates of the present consump- 
tion of liquor, and their conclusion is that there is 
more alcohol consumed by the American people to- 
day than there was before Prohibition. I am by no 
means sure that they are right in this conclusion; 
but I do not think it possible that their estimate is 
wildly erroneous. On the other hand, Irving Fisher 
makes an assertion on the subject which he rests 
upon a basis that is ridiculously inadequate—as any 
one can see by referring to his book, pp. 42-45. “It 
seems safe to conclude,” he says, “that the total con- 
sumption [of alcohol for beverage purposes] today 
is less than 16 per cent of pre-Prohibition consump- 
tion, probably less than ro per cent and possibly less 
than 5 per cent.” This conclusion, I am sure, is 
wildly erroneous; but that does not trouble me half 
so much as the idea that a man of Professor Fisher’s 
standing should be willing to tell his readers that the 
pitiful little reasons he assigns are sufficient to jus- 
tify the conclusion. 


When we come to the economic and social life of 
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the nation—prosperity, crime, vice, divorce, for ex- 
ample—the question becomes more intricate for 
many reasons; above all because in these things a 
vast number of factors are to be considered, of which 
Prohibition is only one. Considerations of space for- 
bid my discussing any of these; but, so far as our 
main subject is concerned, there is little loss. The 
statistics of these things have proved nothing, either 
way, as to the effect of Prohibition upon them; to 
take them up might be interesting, but it would get 
us nowhere. 


CHAPTER XVI 
WAS THE AMENDMENT “PUT OVER”? 


Prohibitionists constantly point to the big ma- 
jority in Congress, and the promptness and almost 
unanimity of the ratification by the Legislatures, as 
proof of an overwhelming preponderance of public 
sentiment in favor of the Amendment. It is proof 
of no such thing. 

Everybody knows that a large proportion of the 
members of Congress and State Legislatures who 
voted for the Prohibition Amendment were not them- 
selves in favor of it. Many of them openly declared 
that they were voting not according to their own 
judgment but in deference to the desire of their 
constituents. But there is not the slightest reason to 
believe that one out of twenty of those gentlemen 
made any effort to ascertain the desire of a majority 
of their constituents; nor, for that matter, that they 
would have followed that desire if they had known 
what it was. 

What they were really concerned about was to get 
the support, or avoid the enmity, of those who held, 
or were supposed to hold, the balance of power. The 

OI 
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Anti-Saloon League was the power of which Con- 
gressmen and Legislaturemen alike stood in fear. 
Never in our political history has there been such an 
example of consummately organized, astutely man- 
aged, and unremittingly maintained intimidation; 
and accordingly never in our history has a measure 
of such revolutionary character and of such profound 
importance as the Eighteenth Amendment been put 
through with anything like such smoothness and 
celerity. 

A weapon not less powerful than political intimida- 
tion was the moral intimidation which the Prohibi- 
tion propaganda had constantly at command. 
Throughout the entire agitation, it was the invariable 
habit of Prohibition advocates to stigmatize the anti- 
Prohibition forces as representing nothing but the 
“liquor interests.” The fight was presented in the 
light of a struggle between those who wished to coin 
money out of the degradation of their fellow- 
creatures and those who sought to save mankind 
from perdition. That the millions of people who en- 
joyed drinking, to whom it was a cherished source of 
refreshment, recuperation, and sociability, had any 
stake in the matter, the agitators never for a moment 
acknowledged; if a man stood out against Prohibi- 
tion he was not the champion of the millions who 
enjoyed drink, but the servant of the interests who 
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sold drink. This preposterous fiction was allowed to 
pass current with but little challenge; and many a 
public man who might have stood out against the 
Anti-Saloon League’s power over the _ ballot-box 
cowered at the thought of the moral reprobation 
which a courageous stand against Prohibition might 
bring down upon him. 

Thus the swiftness with which the Prohibition 
Amendment was adopted by Congress and by State 
Legislatures, and the overwhelming majorities which 
it commanded in those bodies, is no proof either of 
sincere conviction on the part of the lawmakers or 
of their belief that they were expressing the genuine 
will of their constituents. 

And in connection with all this, we must note 
another thing that played a very important part. 
One of the shrewdest and most successful of the de- 
vices which the League and its supporters constantly 
made use of was to represent the function of Con- 
gress as being merely that of submitting the question 
to the State Legislatures; as though the passage of 
the Amendment by a two-thirds vote of Congress 
did not necessarily imply approval, but only a will- 
ingness to let the sentiment of the several States 
decide. 

Of course, such a view is preposterous; of course, 
if such were the purpose of the Constitutional pro- 
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cedure there would be no requirement of a two- 
thirds vote. The Constitution says: “The Congress, 
whenever two-thirds of both Houses shall deem it 
necessary, shall propose amendments to this Con- 
stitution.” Thus Congress does not submit an amend- 
ment, but proposes it; and it does this only when 
two-thirds of both Houses deem it necessary. 

But many members of Congress were glad enough 
to take refuge behind this view of their duty, absurd 
though it was; and no one can say how large a part 
it played in securing the requisite two-thirds of 
House and Senate. Yet from the moment the Amend- 
ment was thus adopted by Congress, nothing more 
was heard of this notion. On the contrary, the two- 
thirds vote (and more) was pointed to as conclusive 
evidence of the overwhelming support of the Amend- 
ment by the nation; the Legislatures were expected 
to get with alacrity into the band-wagon into which 
Congress had so eagerly climbed. Evidently, it would 
have been far more difficult to get the Eighteenth 
Amendment into the Constitution if the two-thirds 
vote of Congress had been the sole requirement for 
its adoption. Congressmen disposed to take their re- 
sponsibility lightly, and yet not altogether without 
conscience, voted with the feeling that their act was 
not final, when they might otherwise have shrunk 
from doing what their judgment told them was 


WAS THE AMENDMENT “PUT OVER”? 95 


wrong; and, the thing once through Congress, Legis- 
latures hastened to ratify in the feeling that ratifica- 
tion by the requisite number of Legislatures was 
manifestly a foregone conclusion. Thus at no stage 
of the game was there given to this tremendous Con- 
stitutional departure anything even distantly ap- 
proaching the kind of consideration that such a step 
demands. 


When people say that the Amendment was “put 
over,” they usually lay chief stress on two points 
that I have thus far not mentioned at all. One is the 
use of a vast quantity of money by the Anti-Saloon 
League; the other is that the Amendment was put 
through Congress when two million of our boys were 
overseas fighting for their country. There is a good 
deal in both of these points; but I do not care to 
stress them, since they are familiar to everybody. 
Moreover, in my judgment, they are of less impor- 
tance than the broad considerations that have been 
presented above, and one more consideration which is 
perhaps the weightiest of all. 

This consideration is indeed connected with the 
fact that our boys were overseas fighting for their 
country; but it does not turn on any assumption as 
to what they would have said or done about Prohi- 
bition if they had been at home to talk and to vote. 


96 THE ABC OF PROHIBITION 


The truth is that at the time the Prohibition Amend- 
ment was being put through Congress, it was not only 
our two million boys across the Atlantic who were in 
the war. The hearts and heads of all Americans were 
overseas, and filled with hopes and fears as the 
titanic struggle progressed, watching its every de- 
velopment, anxiously considering the possibilities of 
its final outcome. It was impossible, in this situa- 
tion, for the country to give to the question of the 
Eighteenth Amendment the attention which other- 
wise might have been directed to its true character. 
Here and there a voice was raised to warn the coun- 
try of the revolutionary character of the step it was 
about to take; but, in such a time as that, it was as 
the voice of one crying in the wilderness. The organ- 
ized forces of the Anti-Saloon League, however, were 
directed as strenuously as ever to their great objec- 
tive; indeed, more strenuously than ever; for it was 
their golden opportunity, and they knew it. While 
the rest of us were giving all our thoughts and 
prayers to the great issue that was being decided on 
the battlefields of France, the Anti-Saloon League 
pushed to a precipitate conclusion its assault upon 
the Constitution of the United States.t 

11 have said nothing of the claim so often made by Pro- 
hibitionists that, since the Congress which passed the Eighteenth 


Amendment was elected in 1916, and since the Amendment had 
been introduced before that time, the country, in electing that 
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Congress, voted on the question before we went into the war. 
To people who don’t stop to think, the claim may seem 
plausible; a moment’s consideration suffices, however, to show 
that there is nothing in it. In the election of 1916, nobody was 
thinking about Prohibition; neither party mentioned it in its 
platform; though we were not yet in the war, the war ques- 
tion was uppermost in everybody’s mind; next in prominence 
to it were certain questions relating to labor and capital; and 
as for Prohibition, neither Republican nor Democratic cam- 
paign speakers, neither Republican nor Democratic nor in- 
dependent newspapers, had anything to say about it. In short, 
the people were not thinking about Prohibition at all. To say 
that the Congress elected in 1916 was elected on that issue 
is sheer absurdity. 


CHAPTER XVII 
THE AMENDMENT IN CONGRESS 


In the foregoing chapter, I pointed out that one of 
the shrewdest and most successful devices that the 
Anti-Saloon League and its supporters made use of 
was to represent the function of Congress as being 
merely that of submitting the Amendment to the 
State Legislatures; a view which is thoroughly false 
in itself, and which, moreover, was incontinently 
dropped by the Prohibitionists as soon as it had 
served its purpose in securing the required votes in 
Congress. After that, the passage of the Amendment 
in Congress by a two-thirds vote was triumphantly 
acclaimed as demonstration of the emphatic approval 
of the Amendment by the Senate and House of 
Representatives. 


Passing the Buck 


How important a part this strategy played in 
getting the Amendment put through Congress may 
best be seen by looking at the Congressional Record 
itself. Let me set down here a few extracts from the 
Record: 
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From the report of the Senate Judiciary Commit- 
tee, recommending the passage of the Amendment: 


The true question for Congress to consider is not 
whether three-fourths of the States will ratify, after 
discussion and agitation, but whether the subject 
concerns the public welfare, and whether those who 
desire the submission of the resolution be of sufficient 
number to relieve the proceeding from the charge of 
triviality and inconsequence. Deciding upon grounds 
like these, your committee are impressed by the over- 
whelming importance of the subject to the Nation 
and to the world, and by the vast number, not to 
say the majority of the moral and intellectual forces 
of the country, which demand the submission of this 
joint resolution to the consideration of the States. 

We therefore report it favorably and recommend 
its passage. 


From the report of the House Judiciary Commit- 
tee, recommending the passage of the Amendment: 


There is probably no other constitutional amend- 
ment that has been submitted to the States in the past 
that has been petitioned for so largely, and it would 
seem that whatever may be the individual views of 
Members upon the merits of the moral question in- 
volved, the legislative duty to submit it is plain. 
Therefore, the question submitted by this report to 
the Congress is not whether the manufacture and 
sale, etc., of alcoholic liquors shall be prohibited but 
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whether the matter shall be submitted to the States 
for their determination. 


Opening words of Senator Curtis, introducing the 
debate in the Senate: 


Mr. President, I ask unanimous consent for the 
present consideration of Calendar No. 61, being the 
joint resolution (S. J. Res. 17) proposing an amend- 
ment to the Constitution of the United States. I do 
this because within the last few days in debate 
Senators have announced that they would like to 
have this question settled, and the best way to settle 
it is to submit this amendment to the States. 


Closing words of the speech of Senator Sheppard, 
Prohibitionist leader in the Senate: 


As I view the matter, the member of either branch 
of the American Congress who denies the power of 
amendment to the States, especially an amendment 
which vast numbers of the people desire the States 
to consider, violates the basic principles both of the 
Constitution and of popular government, repudiates 
the fundamental rights of the States and overturns 
the two most sacred privileges the people possess, the 
privileges of referendum and of petition. 


Closing words of the speech of Senator La Fol- 
lette, who was personally opposed to national Pro- 
hibition: 
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I shall, so long as I remain in public life, do all 
within my power to make the will of the people the 
law of the land. 

I should be untrue to my convictions in support of 
democracy, if I did not vote to give the people a 
right to pass upon the pending amendment to the 
Constitution. 


Opening words of the speech of Senator Cummins, 
Prohibitionist: 


Mr. President, I do not intend at this moment to 
discuss the policy of prohibition. I may, if I have 
an opportunity, speak of it a little later, but I would 
vote to submit this amendment to the people or 
to the States even though I did not believe in the 
policy of prohibition. I believe it is the duty of 
Members of Congress, when they find there is a fair 
and reasonable demand upon the part of the people 
for an opportunity to express their opinions regard- 
ing an amendment to the Constitution, to submit it 
irrespective of our individual judgment or opinion 
upon the merits. 


How tempting the refuge thus presented must have 
been to members of Congress who wished to shirk the 
responsibility of recording their own judgment on 
this portentous question, it requires no argument to 
show. Nor does any one need to be informed how 
numerous this class is. It was bad enough to have 
members voting dry and drinking wet; it was bad 
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enough to have members professing to approve the 
Eighteenth Amendment when in reality they dis- 
approved it; but here they were given a way to vote 
for the Eighteenth Amendment without even pro- 
fessing to approve it! 

Can any one say how many Senators, how many 
Representatives, availed themselves of this easy 
escape from the fulfillment of their duty as responsi- 
ble statesmen? No: A large part of the vote in Con- 
gress for the Amendment was obtained on the ground 
that it was the duty of the Senate and House to leave 
the question to the State Legislatures; and when that 
had been accomplished a large part of the vote for 
ratification (ratification, be it noted by the way, not 
adoption) was obtained on the ground that the Sen- 
ate and House had passed the Amendment by a two- 
thirds vote. Was there ever a prettier case of catching 
the coon ‘“‘a-comin’ and a-goin’’’? 


Some Notable Protests 


It is a pleasure to record the fact that some voices 
were raised in solemn protest against this childish 
and degrading view of the function of Congress. And 
it is particularly a pleasure to note that some of 
these voices were those of Southern men; for in 
asserting the dignity and responsibility of members 
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of the nation’s parliament they were upholding one 
of the finest traditions of the South. 
Senator Underwood, of Alabama, said: 


The contention that the Members of Congress 
should abandon their individual responsibility on this 
subject under the idea that they can shift that re- 
sponsibility to the shoulders of the people in the 
several States is so subversive of the spirit of rep- 
resentative government in relation to the most solemn 
responsibility that the Constitution itself places upon 
the Members of this body that it is difficult for my 
mind to grasp the viewpoint of those who believe 
they have the right to abandon their personal and 
representative responsibility to the legislatures of 
States which may or may not voice the sentiments 
of their constituencies. 


Representative Small, of North Carolina, said: 


A high official of the Anti-Saloon League recently 
made this statement: 

“The Anti-Saloon League is not asking any mem- 
ber of Congress to declare that he is in favor of 
national prohibition, but simply that he shall not be- 
come an avowed exponent and protector of the liquor 
traffic by refusing to vote to allow the people of the 
Nation, by States, through their representatives, to 
determine this question in the manner provided 
therefor by the framers of the Constitution.” 

This has been a familiar form of expression by 
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some of the advocates of this amendment. In other 
words, they contend it is the duty of a Member of 
Congress to vote for any proposed amendment if a 
considerable number of the voters of the country 
appear to favor same. There can be no more solemn 
duty imposed upon a Member than in determining his 
attitude toward a proposition to amend the Federal 
Constitution. Congress must initiate the amendment, 
and each Member must consider it in the light of his 
intelligence and patriotic judgment. We are not mere 
automatons to register the will of the Anti-Saloon 
League or any other organization of reformers. We 
are sworn to defend the Constitution as it stands, 
and it is our solemn duty to avoid any action which 
will impair or imperil the foundations of our Govern- 
ment. Any Member who votes for or against this 
amendment solely actuated by fear of his political 
fortunes has little comprehension of the funda- 
mentals of our Government and is elevating his po- 
litical preferment above the preservation of the 
essentials of sound democracy. 


Representative Huddleston, of Alabama, made an 
impressive protest against the proposed departure 
from the spirit of our institutions. His opening words 
were: 


I am a prohibitionist, but I am also a Democrat. 
I hold that the right of self-government is more im- 
portant than prohibition—more important than any- 
thing else in the world. 
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It is exceedingly painful to me to find myself out 
of harmony with so many of my friends upon the 
prohibition question, men with whom I have been 
associated in church and social life and in movements 
for the public welfare, and for whose views I have 
profound respect. 


And he closed his speech with this clear-cut declara- 
tion of principle: 


I believe in prohibition. I look on it as a good 
thing, but I cannot vote to force it on communities 
remote from my own, of which I have no specific 
knowledge and in which I have no particular in- 
terest. In my own State we already have prohibition. 
The Federal amendment will be of no benefit to us. 
It will merely serve to inject the prohibition issue 
more fully into State politics. This will be harmful 
to Alabama. It will delay much-needed reforms and 
divert attention from grave public matters of more 
pressing concern to my State. Alabama through her 
legislature chose prohibition voluntarily. It was not 
forced upon us by other States. We accepted it de- 
liberately, not as the result of outside dictation. I 
am willing to accord to the people of other States the 
same privilege that Alabama has asserted for herself; 
that is, to decide for themselves whether they will 
stop the sale of liquors. I should resent with all my 
soul any attempt upon the part of a combination 
of other States by amendment to the Federal Con- 
stitution or otherwise to force the liquor traffic upon 
the people of Alabama. Likewise I shall not take 
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part in an effort to prohibit such traffic in other 
States, the people of which desire that it should 
continue. 


Drinking Not Made a Crime 


In Chapter X, on “The Crime of Drinking,” I 
said: 


The Eighteenth Amendment does not expressly 
make drinking a crime. It prohibits the manufacture, 
sale, or transportation of intoxicating liquors, not the 
drinking of them. 

But the prohibition of the drinking is of course 
its real purpose and effect. Making or selling is for- 
bidden solely because it makes drinking possible. 
The crime against which the Eighteenth Amendment 
is directed is the crime of drinking. 

Yet if the Eighteenth Amendment had said in 
words what it says in effect, it would not have had 
a ghost of a chance of adoption. Just insert the two 
words “or drinking” in the Eighteenth Amendment, 
so as to make it read ‘‘the manufacture, sale, trans- 
portation, or drinking of intoxicating liquors . . . is 
hereby prohibited,” and you have a proposal so 
plainly offensive to the instinct of liberty that it 
would have aroused immediate and effective op- 
position. 


Since writing that chapter, I have come across a 
passage in the Congressional Record which furnishes 
interesting corroboration of this assertion. Corrobo- 
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ration is, indeed, hardly needed; but as the passage 
is not only interesting but amusing, and as I believe 
it has almost completely escaped notice, it seems 
well worth while to draw attention to it. 

In the course of the debate on the Eighteenth 
Amendment, Senator Hardwick of Georgia offered an 
amendment which would make it prohibit the pur- 
chase and use, as well as the manufacture, sale and 
transportation of intoxicating liquors. In support of 
this motion, Senator Hardwick said: 


I have proposed by the amendment which has just 
been read to amend this section so that it shall read 
as follows: 

The manufacture, sale, purchase, use, or trans- 
portation— 

If the amendment I have suggested is agreed to, 
we will not only prohibit the manufacture, sale, 
transportation, and importation of intoxicating 
liquors for beverage purposes but also prohibit, if 
this article should be ratified by the requisite num- 
ber of States, the purchase and use of intoxicating 
liquors. 

It is hard for me to see why it should be made 
unlawful to sell an article and not equally unlawful 
to buy it. It is hard for me to see why, if the manu- 
facture and sale are to be forbidden, the purchase 
ought not also to come under the ban of the law. 
It is impossible for me to understand why, if it is to 
be unlawful to manufacture and to sell it, to buy 
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it and transport it, to import it or export it, it ought 
not also to be unlawful to use it. 

Now, if we are going to perform this task thor- 
oughly, if we are going to work it out completely, let 
us go the whole length while we are at it; let us pro- 
hibit not only the exportation, importation, trans- 
portation, and sale, but the purchase as well and if 
all those things are to be forbidden, let us forbid its 
use as well. That is complete prohibition, practical 
prohibition, and it seems to me those who are so 
anxious to give the people real prohibition ought to 
be willing to vote for the amendment; that is, if they 
are really for real prohibition. 


Was this proposal received with delight by Senator 
Sheppard of Texas, the Prohibitionist leader? Not 
at all. On the contrary, he said: 


Mr. President, I hope the amendment of the 
Senator from Georgia will be voted down. It is not 
necessary to the accomplishment of the purposes of 
the resolution. We should employ in the organic law 
as few terms as possible in order to reach the pur- 
pose we have in mind. 

The amendment now framed prohibits the manu- 
facture of intoxicating liquors within the limits of the 
Republic and the importation of such liquors into 
the Republic. It destroys the traffic in intoxicating 
liquors. With that object accomplished, use will cease 
and purchase will cease, and therefore it is unneces- 
sary to have specific provisions as to purchase and 
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use embodied in the amendment. I trust the amend- 
ment of the Senator from Georgia will be rejected. 


And then ensued this short but highly interesting 
colloquy: 


Mr. Hardwick. Does the Senator state any specific 
objection to my amendment? 

Mr. Sheppard. I say it is unnecessary, and I do 
not want to put any unnecessary language in the 
constitutional amendment. 


That was all. The frightful burden which would 
be put upon the Constitution by the insertion of two 
unnecessary words was the only objection that Sen- 
ator Sheppard made to Senator Hardwick’s proposal. 
But the objection in his mind, and in the minds of 
all who wanted the Eighteenth Amendment adopted, 
was not a ridiculous objection to two harmless words, 
but a most serious objection to the dynamite with 
which the words were loaded. They wanted to make 
drinking a crime; but they did not dare to make the 
words of the law expressly say so. 

And it is not entirely irrelevant to note that Sen- 
ator Sheppard’s complacency on the subject has not 
been altogether justified by the event. The Amend- 
ment has been in the Constitution seven years; but 
his prediction that “use will cease and purchase will 
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cease” is not fulfilled, and shows no sign of approach- 
ing fulfillment. 


State Enforcement Acts 


Ever since the Eighteenth Amendment went into 
operation, the Prohibitionists have insisted that it is 
the duty of the several States to pass laws of their 
own, paralleling the law passed by Congress to en- 
force the Amendment. In a later chapter, I shall dis- 
cuss this question on its merits, and show that this 
notion of the duty of States is quite without justifica- 
tion. But before leaving the subject of the debate 
in Congress, I will quote a most remarkable state- 
ment made on the subject by Representative Webb, 
who was not only a leading Prohibitionist, but was 
acting as spokesman of the House Judiciary Com- 
mittee in making the statement. Like the Hardwick- 
Sheppard episode, just treated, this statement of 
Mr. Webb’s seems almost completely to have escaped 
notice; and it is not only interesting (like the Hard- 
wick-Sheppard matter), but is of great practical 
importance. 

Mr. Webb said: 


Mr. Speaker and gentlemen of the House, I be- 
lieve I will take up your time but briefly in explain- 
ing the committee amendments to this resolution as 
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it passed the Senate. The first amendment adopted 
in the Judiciary Committee was the new section 2. 
As it passed the Senate it provided that the “Con- 
gress” should have the power to enforce this article 
by appropriate legislation. Most of the members, in- 
cluding myself, of the Judiciary Committee, both wet 
and dry, felt that there ought to be a reservation to 
the State also of power to enforce their prohibition 
laws. And therefore we amended the resolution by 
providing that the Congress “and the several States” 
shall have “concurrent” power to enforce this article 
by appropriate legislation. So the amendment reads: 

The Congress and the several States shall have 
concurrent power to enforce this article by appro- 
priate legislation. 

I believe, regardless of our division on the dry and 
wet question, every Member will agree with us that 
this is a wise and proper amendment. Nobody de- 
sires that the Federal Congress shall take away from 
the various States the right to enforce the prohibition 
laws of those States. If we do not adopt this amend- 
ment from the committee there might be a fight in 
Congress every two years as to whether the States 
should be given the right to help enforce this pro- 
posed article of the Constitution. Because, as I see 
it, after the States have delegated to the Federal 
Congress power to do a certain thing, for instance to 
stop the manufacture and sale of alcoholic liquors for 
beverage purposes, the question is whether the State 
has not turned over to the Federal Congress the ex- 
clusive right to enforce it. (Italics mine) 
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So far, then, from asserting that it is the duty of 
the States to enact prohibition enforcement laws, 
Mr. Webb asserts that, in the absence of the “con- 
current power” provision inserted in the Eighteenth 
Amendment, it would be doubtful whether they had 
even the right to enact such laws; the object of that 
provision, as explained by him, is solely to assure to 
them that right, and not in the least to impose upon 
them any duty. 

In the light of this statement made by one of the 
leading Prohibitionists of the House and of the 
country, made by him as spokesman of the Judiciary 
Committee, and made in a formal explanation of the 
words of the Eighteenth Amendment, the charge that 
opposition to the enactment (or retention) of State 
enforcement acts is nullification of the Constitution 
becomes simply absurd. 


CHAPTER XVIII 
TESTS OF PUBLIC SENTIMENT 


Very soon after the national Prohibition law went 
into effect, it became evident that the sentiment 
against it was far more widespread and far more in- 
tense than had been supposed, even by its opponents. 
When this fact came to be widely recognized, there 
arose a general desire to ascertain, in one way or 
another, the actual strength of this sentiment; and a 
number of the tests that have been applied to this 
end have been such as to arouse the keen interest of 
the whole country. 

Some of these tests have been in the shape of 
questionnaires circulated by enterprising journals; of 
these by far the most important was the country-wide 
poll taken by the Literary Digest in 1922. In addition 
to tests of this nature, there have been a number of 
referendum votes taken in various States, at regular 
State elections; of these the most important was that 
taken in the State of New York at the November 
election in 1926, though several others have been 
highly significant. 

Before saying anything about the results of these 
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tests, let me say a few words about an objection con- 
stantly made by Prohibitionists against resorting to 
such tests—and especially the referendum tests—at 
all. 

“Tf you don’t like the Eighteenth Amendment or 
the Volstead Act,” they say, “the thing for you to 
do is to repeal it. Your magazine polls and referen- 
dum votes can’t accomplish anything; they may 
show that a great many people don’t like the law, but 
the law is the law until it is changed by the regular 
processes provided in the Constitution. You are try- 
ing to discredit the law because you know you can’t 
get it repealed.” 

To answer this objection it is only necessary to do 
a little plain thinking. If the law is ever to be re- 
pealed, it will be because a sufficient number of 
sensible Americans will have come to the conclusion 
that the law is odious to a very large proportion of 
their fellow citizens. There is, to be sure, a consid- 
erable body of Prohibitionists who are so fanatical as 
to believe it their duty to insist upon retaining the 
law no matter how many of their fellow citizens 
regard it as an odious tyranny; but there are count- 
less other persons who, while they may think that 
the law is in itself desirable, have sense enough to 
recognize that it ought to be repealed if it does not 


TESTS OF PUBLIC SENTIMENT 115 


command the fairly general assent of the people 
whose personal lives it undertakes to regulate. 

If there is any principle upon which all recognized 
authorities on lawmaking are agreed, it is that a 
law regulating personal habits cannot be justified by 
anything less than an overwhelming majority of the 
people in its favor. Nor does it require any great 
juristic authority to tell us that; it is the evident 
teaching of common sense. Accordingly, nothing 
ought to be more welcome to Americans who have 
not bid farewell to their common sense than a test of 
the question whether national Prohibition really does 
command that assent of an overwhelming majority 
which is essential for its justification. 


The Literary Digest’s poll, though taken in 1922, 
still remains in many respects the most interesting 
and instructive of all the tests. The proprietors of 
that journal are unquestionably themselves in favor 
of Prohibition; but they have a long-established 
reputation for fairness, as well as thoroughness and 
skill, in carrying out nation-wide polls on public 
questions. Let us see then, exactly what the Literary 
Digest’s poll showed. 

The questions submitted were these: 

A—Do you favor the continuance and strict en- 
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forcement of the Eighteenth Amendment and the 
Volstead Law? 

B—Do you favor modification of the Volstead Law 
to permit light wines and beers? 

C—Do you favor a repeal of the Prohibition 
Amendment? 

The result of the poll was (in round thousands) 
306,000 votes for enforcement, 326,000 for modifica- 
tion, and 164,000 for repeal. 

It must be noted that the modification here pro- 
posed was no 2.75 per cent affair—no mere getting 
rid of the one-half of one per cent feature of the 
Volstead act—but a proposal “to permit light wines 
and beers.” It was a proposal to nullify the 
Eighteenth Amendment as understood by all of its 
thorough-going supporters. How many of those who 
voted for modification of the law rather than repeal 
of the Amendment itself did so, not because they 
favored the Eighteenth Amendment, but because 
they considered modiftcation of the Volstead Law 
the only practical recourse, may be inferred from the 
fact that the Ohio vote in the poll was 20,000 for 
enforcement, 17,000 for modification, and only 8,000 
for repeal, although the people of Ohio, when the 
question of the ratification of the Eighteenth Amend- 
ment was submitted to them, had given a majority 
against ratification. 
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We have, then, in the Literary Digest’s “main 
poll,’ 306,000 for national Prohibition as it is under- 
stood by practically all of its supporters, and 490,000 
against it—381% per cent in favor and 611% per cent 
opposed. Two further points are to be mentioned in 
regard to the Literary Digest poll. The showing of 
successive weeks was so disappointing to Prohibi- 
tionists that it was urged that women were not suf- 
ficiently represented in the poll, and that with them 
the result might be very different. Accordingly, the 
Literary Digest made a separate poll of women, 
“selected at random from the voters’ lists of cities, 
towns and country districts throughout the nation.” 
The result, however, was not much more favorable 
to Prohibition, it giving 44% per cent for enforce- 
ment, 3634 per cent for modification, and 1834 per 
cent for repeal. 

On the other hand, as it was evident that the poll 
practically failed to reach the mass of wage-workers 
at all, the Digest took polls of certain representative 
manufacturing establishments, with the result that 
only 1,453 workers voted for enforcement while 
10,871 voted for modification, and 4,955 for repeal— 
thus showing a majority of more than ro to 1 against 
Prohibition as we have it. As examples of particular 
factories it may be mentioned that in the Campbell’s 
Soups Factory the vote was 9 to 1, in Parke, Davis 
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& Co. 6 to 1, in the Edison works 20 to 1, against 
continuance of the present state of things. 

These were the results arrived at by an impartial 
and careful poll taken five years ago; and all signs 
show that dissatisfaction with the Prohibition law is 
vastly more general now than it was then. 


Let us now take a look at the results of referendum 
votes actually taken at regular State elections in 
November, 1926, and especially that taken in the 
State of New York. This vote is of exceptional signifi- 
cance not only because of the size and importance of 
New York but because of the intense interest that the 
referendum contest had aroused throughout the 
State. 

The question submitted was as follows: 


Should the congress of the United States modify 
the federal act to enforce the eighteenth amendment 
so that the same shall not prohibit the manufacture, 
sale, transportation, importation or exportation of 
beverages which are not in fact intoxicating as de- 
termined in accordance with the laws of the re- 
spective States? 


The average voter could not easily make out the 
exact purport of this question; but that made little 
or no difference as to the significance of the vote. 
For the question was one that could be answered only 
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by “yes” or “no,” and every one knew that the only 
effect of the vote would be to show whether the 
people of the State of New York approved or dis- 
approved of the Volstead act. Well, it turned out that 
1,763,070 New York voters expressed disapproval 
and only 598,484 expressed approval; almost pre- 
cisely three to one against the Volstead act. And of 
the 62 counties of New York State, all but 20 gave 
a majority on the wet side. 

In Illinois, precisely the same question was sub- 
mitted, with the result that 840,631 votes were cast 
on the wet side and 556,592 on the dry side of the 
referendum. 

In the Far West, several States voted on referen- 
dum questions of various kinds relating to Prohibi- 
tion. The result in California was a majority, but 
not a heavy one, for the dry side—565,875 to 502,- 
258. In Montana, which one might suppose to be im- 
movably dry, the wet side won by 83,231 to 72,982. 
In Nevada, although the total population of the State 
is very small, the vote is highly interesting, for two 
reasons. In the first place the question submitted 
was directly aimed at the Eighteenth Amendment 
itself, not merely at a particular law passed to carry 
out that Amendment; the result was a vote of 18,131 
against the Eighteenth Amendment to 5,382 for it. 
And secondly this wet victory stands out as proof of 
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a most remarkable change of sentiment among the 
people of Nevada. In 1918, Nevada adopted State 
Prohibition by a vote of 13,248 to 9,060—so that 
nine years of experience have resulted in cutting the 
dry vote from 13 thousand to five thousand and 
swelling the wet vote from nine thousand to 18 
thousand. 


The State referendum votes cited, together with 
the unofficial but far more comprehensive poll of the 
Literary Digest of which I have given a summary, 
are a sufficient indication of the tests by which public 
sentiment on Prohibition has been tried since the 
Eighteenth Amendment went into effect. Many other 
data might be adduced, but a survey of them all 
would but strengthen the conclusion arrived at from 
these. 

The question with which we started out was the 
vital question, Does national Prohibition really com- 
mand that assent of an overwhelming majority which 
is essential for its justification? And it may be stated 
without hesitation that this question has been an- 
swered most decidedly in the negative. Indeed, the 
tests which have been made show far more than this. 
They make it very doubtful whether in the country 
at large there is any majority at all for national 
Prohibition in any form; they make it almost certain 
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that there is in the country at large a heavy majority 
against the Volstead act; and they make it altogether 
certain that there is a heavy majority against the 
Volstead act in certain large and highly important 
elements of the population. 


CHAPTER XIX 


MODERATE DRINKING AND MODERATE 
BURGLARY 


Is there any way in which, without repealing the 
Eighteenth Amendment, we can legalize the manu- 
facture and sale of light wines and of ordinary beer 
—TI mean real beer, not 2.75 per cent. That is a ques- 
tion of law which I do not propose here to discuss. 

But besides the question of law, there is another 
question connected with this proposal—a question 
of common sense. For, whenever the proposal is made 
to permit beer and light wines, many Prohibitionists 
not only invoke the sanctity of the Eighteenth 
Amendment, and the impossibility of repealing it, 
but also cry out against the proposal as in itself 
abhorrent. Everybody is familiar with the kind of 
thing they say; and they all say substantially the 
same thing. Their state of mind is best indicated by 
the question which is one of their favorite ways of 
putting their case in a nutshell. One comes across it 
continually, and evidently those who ask it think it is 


a complete knockout for the proposal. “You want 
I22 
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to permit light wines and beer,” they say; “why don’t 
you propose to permit light burglary or light for- 
gery?” 

Were it not that this question—or something 
equivalent to it—is so often asked, one would think 
that it was too silly to require attention. The answer 
is so evident that one would think it could not escape 
the intelligence of a child. The difference between 
drinking and burglary or forgery or arson is that 
everybody regards burglary and forgery and arson , 
as inherently immoral acts, while hardly anybody 
regards drinking as immoral unless carried to excess. 
Even those who do regard moderate drinking as im- 
moral base their feeling about it not on any 
immorality inherent in the moderate drinking itself, 
but on the danger that moderate drinking may lead 
to immoderate drinking. There is not the faintest re- 
semblance between the question of permitting beer 
and light wines and that of permitting any form 
whatsoever of burglary, forgery, arson, embezzle- 
ment, or any other act that is inherently criminal or 
immoral. 


I feel almost ashamed of setting forth a thing so 
obvious; but in arguing against Prohibitionist blind- 
ness it is sometimes necessary to descend to pretty 
low intellectual depths. There are, however, one or 
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two other aspects of this matter upon which it seems 
worth while to make a few observations. 

When you put the ban of the law upon moderate 
drinking, you have to consider not only the evil that 
you are seeking to prevent, but also the deprivation 
that you are imposing upon multitudes of perfectly 
normal persons—honest, intelligent, useful, agreeable 
members of the community. There is not a single 
human being who cries out against the wrong you 
do him by not allowing him to indulge in a little 
stealing or a moderate quantity of arson; there are 
many millions of human beings who cry out against 
being deprived of what is to them a source of in- 
nocent enjoyment, of relaxation and good-fellow- 
ship. Since the dawn of history, drinking has been 
one of the great resources of mankind for mental 
and spiritual refreshment, one of the great quickeners 
of genial social intercourse. That drink has been the 
source of a vast amount of evil, none but a fool 
could deny; but there are many Prohibitionists who 
are not at all fools and yet who are blind to the fact 
that drink has been a great element in the enjoy- 
ment and the happiness of countless millions. They 
might recognize all this and still maintain—whether 
rightly or wrongly—that the evil so vastly out- 
weighs the good as to justify the absolute prohibition 
of intoxicating drinks; what I am protesting against 
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is that they virtually ignore the good altogether. 
They impose upon millions of their fellow-citizens a 
serious deprivation, without giving the slightest 
thought to the nature or extent of that deprivation. 
Is it any wonder that their edict does not meet with 
meek acquiescence and supine obedience? 

A great deal of indignation has been vented 
by anti-Prohibitionists on the one-half-of-one-per- 
cent feature of the Volstead act. They say it is a lie 
to class drinks containing one or two per cent of 
alcohol as “intoxicating liquors.” I confess I cannot 
get up much indignation over this lie. The falsehood 
that troubles me is not in the letter of the law but 
in its spirit—not the falsehood that two per cent beer 
is an intoxicating drink, but the falsehood that in- 
toxicating drinks are wholly and intolerably evil. 

One more point as to moderate drinking may be 
worth a little attention. There is a class of writers 
on Prohibition who lay stress on the physical as dis- 
tinguished from the moral side of the question of 
moderate drinking, and who give to their pronounce- 
ments an air of scientific authority. The most con- 
spicuous of these is Professor Irving Fisher, of Yale 
University, a scholar of high and deserved repute in 
the field of economic theory and economic statistics. 
But when he deals with the subject of drink and 
Prohibition, his reformatory zeal gets such complete 


126 THE ABC OF PROHIBITION 


possession of him as apparently to paralyze his in- 
tellect, and he talks the language not of the scientific 
man but of the Prohibitionist crusader. ‘So-called 
moderate drinking,” he says, “merely means mod- 
erate intoxication. A mild drinker denies that he is 
drunk, if he does not stagger. But a man who has 
drunk one glass of beer is one-glass-of-beer drunk.” 
Now, to what kind of intellect can this appeal as an 
argument? If you wish to coin the epithet “‘one-glass- 
of-beer drunk,” there is nothing to hinder your use 
of that form of words; but the epithet is an epithet 
and nothing more. We all know that drinking one 
glass of beer produces a slight intoxication; this 
slight intoxication, or exhilaration, is precisely what 
the moderate drinker desires to have. The object of 
calling him “one-glass-of-beer drunk” is solely to 
put upon him the stigma attaching to the word 
“drunk”; it tells us no new fact, but puts upon a 
perfectly familiar fact a false color. The man who 
takes a grain of strychnine is a suicide; but there 
wouldn’t be much sense in saying that the man who 
takes a tonic containing a hundredth of a grain of 
strychnine is a hundredth-of-a-grain-of-strychnine 
suicide. 

Let us look at another passage in Professor 
Fisher’s book, one in which he is dealing not with 
a secondary point, but with a central issue. In reply 


DRINKING AND BURGLARY 127 


to the objection to Prohibition as a restraint of per- 
sonal liberty, he boldly declares that it is not a re- 
straint of personal liberty, but an enlargement of it. 
He says: 


The mental worker who takes alcohol voluntarily 
puts a yoke upon himself. He limits the exercise of 
his faculties, for he cannot judge so wisely, will so 
forcefully, think so clearly, as when his system is 
free from alcohol. The athlete who takes alcoholic 
liquor is similarly handicapped, for he is not free 
to run so fast, jump so high, pitch a baseball so 
accurately as when his system is free from the drug. 
Any one who has become a “‘slave to alcohol” has lost 
the very essence of personal liberty. 


To see the absurdity of this notion of personal 
liberty, it is only necessary, in the first place, to note 
that by a “slave to alcohol” Mr. Fisher means any 
one who is in the habit of drinking, however mod- 
erately; and secondly to consider the logical con- 
sequences of the doctrine he lays down. Drinking is 
not the only indulgence which results in an impair- 
ment of the power (or, as Mr. Fisher fantastically 
calls it, the liberty) to exploit one’s faculties to their 
utmost possible limit. What Mr. Fisher says of 
drinking (for he is not speaking of drunkenness) 
may be said with equal truth of staying up late at 
night, reading absorbing novels, overeating or under- 
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eating, taking too much or too little exercise, getting 
excited over politics or religion—in short, failing in 
any respect to conform to the exact standards set 
by mechanical rules of hygiene. It is preposterous 
to represent “the essence of personal liberty” as in- 
volving any such hideous obligation. And even from 
the standpoint of concrete achievement, the whole 
idea is false. If indulgence in alcoholic drinks is so 
deleterious to the intellectual faculties, by what 
miracle are we to account for the work of the great 
philosophers and mathematicians and scientists and 
poets and painters and novelists and composers of 
wine-soaked and beer-sodden Europe? And how has 
it come about that our country, with its large in- 
fusion of teetotalers in the last two or three gen- 
erations, has not shown its intellectual superiority 
over these “slaves of alcohol’? 


CHAPTER XX 
STATE ENFORCEMENT ACTS 


A curious feature of the Eighteenth Amendment is 
clause 2, which reads as follows: 

The Congress and the several States shall have 
concurrent power to enforce this article [that is, 
the Eighteenth Amendment] by appropriate legisla- 
tion. 

I call it curious—and from the very start a great 
many people called it curious—because it is im- 
possible to say what it means. Any State could, 
without this provision, pass a law of its own duplicat- 
ing the Federal law, if it chose to do so; what 
additional power is here given, nobody seems to be 
able to say. But though it is difficult or impossible 
to say what the clause does mean, it is very easy 
to say what it does not mean: when the Constitution 
says that the several States shall have the power to 
enact certain legislation it certainly does not mean 
that they shall be under the obligation to do so. 
Nevertheless, from the very beginning,’ the Pro- 
hibitionists have declared it to be the duty of each 
State to pass laws of its own containing substantially 


1 But not during the debate in Congress. See Chapter XVII. 
129 


130 THE ABC OF PROHIBITION 


the same provisions as the Volstead Act—adding 
others still more rigorous if they chose. It would 
be too absurd, even for the most extreme Pro- 
hibitionists, to claim that this was demanded by the 
language of the Eighteenth Amendment; they 
usually rest their case, therefore, upon more general 
grounds—upon the plea that it is the duty of every 
State to do everything in its power to help in the 
carrying out of any provision of the Federal Con- 
stitution. 

To show satisfactorily the hollowness of this gen- 
eral plea would require more detail than I can enter 
into;? it will, I trust, be equally enlightening, as well 
as more to the purpose, to center our attention upon 
the particular case in hand—the question whether 
it is the duty of every State, no matter what its own 


2Jt is worth while, however, in this connection, to make one 
remark. A main purpose of the Fourteenth Amendment, and 
the sole purpose of the Fifteenth Amendment, was to assure 
to the negroes in the Southern States the exercise of the 
suffrage. What has been done towards the carrying out of this 
purpose? Nothing whatsoever—not only nothing by the South- 
ern States themselves, but nothing by the Congress of the 
United States. Yet the people who keep everlastingly insisting 
on the duty of the States to help in all possible ways to fulfill 
the purpose of the Eighteenth Amendment are totally deaf 
and dumb concerning the fulfillment of the purpose of the 
Fourteenth and Fifteenth Amendments. They look on with 
entire indifference at the inaction even of Congress; and the 
idea of demanding that South Carolina or Mississippi or 
Alabama should pass State laws to assure to the negroes the 
exercise of the elective franchise never crosses their minds. 
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feeling may be about Prohibition, to pass an enforce- 
ment act of its own—an act branding and punishing 
as a crime against the State whatever the Volstead 
Act brands and punishes as a crime against the 
United States. 


Nearly all the States passed enforcement acts with 
the same thoughtless haste with which they ratified 
the Eighteenth Amendment; and when a law of this 
kind once gets on the statute books it is very difficult 
to get it repealed. Even in the State of New York, 
where public sentiment is overwhelmingly against 
the Volstead act, it required a most intense and pro- 
longed effort to repeal the enforcement act—the 
Mullen-Gage act—which was passed in the first flush 
of the ratification victory. This was partly because 
of the gross over-representation of the rural districts 
in the Legislature; but a great additional difficulty 
lay in the false notion that it was somehow the Con- 
stitutional duty of the State to back up the Federal 
law with a corresponding State law. 

In the campaign for the repeal of the Mullen- 
Gage act, the greatest stress was laid upon the 
grievance of double jeopardy—the circumstance that 
with a State law duplicating the Federal law the self- 
same act on the part of an individual exposed him 
to two separate and distinct prosecutions, one for 
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violation of the State law and one for violation of 
the Federal law. The Constitution of the United 
States provides that no person shall “be subject for 
the same offense to be twice put in jeopardy of life 
or limb”—in other words that if a man has been 
once tried and acquitted on a criminal charge, he 
shall not again be tried for the same offense; but it 
has been held by the courts that the same act, if it 
be an offense against a State law and also against 
a Federal law, is not the same offense. Accordingly, 
advocates of repeal of the Mullen-Gage act con- 
centrated nearly all their efforts upon showing this 
odious consequence of the duplication of the Federal 
law by a State law—that a man might be (and has 
been) prosecuted a second time on the very same 
charge (though technically a different one) of which 
he has once been acquitted; and the feeling aroused 
upon this point was probably the chief factor in 
bringing about the repeal. This was legitimate po- 
litical warfare; but while the point itself was well 
taken and shrewdly pushed, the real sentiment be- 
hind the repeal movement rested on far more 
fundamental grounds. 


The Eighteenth Amendment violates the basic 
principles of our Federal Union by putting into the 
Constitution a regulation of personal habits which, 
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if the States mean anything at all, should be left 
within their province; and it puts beyond the reach 
of even a majority of the whole nation any relaxing 
of that tyrannical bond. 

In this situation, is it the duty of any State, re- 
gardless of its own desires, to pass laws for the en- 

-forcement of the Eighteenth Amendment? It is not 
a legal duty, for no such obligation is imposed on 
the States either by the Eighteenth Amendment it- 
self or by any other provision of the Constitution. 
And it is no more a moral or patriotic duty than it 
is a legal duty. 

So long as the State does all that is expressly re- 
quired of it by the Eighteenth Amendment, it com- 
mits no offense against the letter of the Constitution 
in refusing to do more; and by such refusal it does 
the greatest possible service to the spirit of the Con- 
stitution. Such refusal is the only effective means 
by which the States can formally register their pro- 
test against the atrocity of the Eighteenth Amend- 
ment; and to make such protest in all lawful ways 
is the duty of every State whose people have been 
awakened to a consciousness of that atrocity. 


The plea is frequently made that “loyalty to our 
political system” requires the enactment of State 
laws paralleling the Federal Prohibition law, the 
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Volstead act. But the plea is utterly unsound, apart 
from any objection peculiar to the Eighteenth 
Amendment or the Volstead act. 

An act of the Legislature of the State of New 
York is an expression of the will of that Legislature 
or of the people of the State whom that Legis- 
lature represents. If there has been passed by 
Congress a law which the Legislature does not ap- 
prove, the respect which the Legislature owes to an 
act of Congress does, indeed, forbid the passing of 
a State law contradictory to the Federal law. But 
there the obligation ends. A State Legislature that 
enacts a law which it does not itself approve, simply 
because Congress has passed it, is not showing its 
“loyalty to our political system,’ but on the con- 
trary is committing an act of disloyalty to one of 
the most vital elements of our system. If there is 
anything whatever in the idea of State autonomy, 
surely the least that can be claimed for it is that 
when a Legislature enacts a law it shall record its 
own will and not the will of Congress. 

Was it the duty of the Legislature of Mass- 
achusetts, in pre-Civil War days, to enact a Fugitive 
Slave law making the harboring of an escaped 
slave a crime against the Commonwealth of Mass- 
achusetts? 

If, under the sway of some fierce anti-Catholic 
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delusion, a Constitutional amendment were passed 
forbidding the exercise of the Roman Catholic re- 
ligion, would it become the duty of the State of 
Maryland to enact a law making it a penal offense 
to say or hear mass? 

No: it may be the duty of a State to submit to the 
rod of Congress, perhaps to kiss the rod; but surely 
she cannot be asked herself to present the rod which 
is to be laid on her back. 


CHAPTER XXI 
NULLIFICATION OR REPEAL? 


At the end of seven and a half years, the Eight- 
eenth Amendment finds the country divided into two 
hostile camps, each comprising about half the entire 
population of the United States. The opposition, 
so far from dying out, has steadily become more 
pronounced, more insistent, more universally recog- 
nized. Nothing at all comparable to this situation has 
existed in this country since the slavery issue was 
settled. And even the slavery issue—until it took 
on the form of our great Civil War—did not enter 
into the daily life of the people, did not affect their 
habitual attitude toward the authority of law and 
government, as does the Prohibition issue. 

The conflict which the Eighteenth Amendment has 
aroused will never culminate in a war of powder 
and shot, of blood and iron; but on the other hand 
it is itself a real war—a war carried on in a thousand 
little ways, a war waged every day, a war in which 
the government and the law, representing the will 
of one half of the people, is arrayed against tens of 
millions of individual citizens representing the re- 
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sistance of the other half of the people. No American 
can look with complacency upon this spectacle; every 
American must feel that a situation so abnormal, so 
fraught with danger to the very foundations of our 
national life, cannot be suffered to continue. 

From this situation there is no escape in a mere 
modification of the Volstead act, so long as it con- 
forms strictly to the dictate of the Eighteenth 
Amendment. One such modification, upon which a 
considerable amount of attention has been centered, 
is a change in the percentage of alcohol allowed—so 
that the law would permit beverages containing 2.75 
per cent of alcohol, on the ground that such beverages 
are not intoxicating. This would be a victory over 
the Anti-Saloon League, and might be desirable as 
a sign that the Prohibitionist tyranny had lost its 
strangle-hold on the nation; but it would not in it- 
self have any value at all. To fight hard and long to 
get such a concession as this—to get permission to 
drink beer that is not beer and wine that is not wine 
—is surely not an undertaking worth the expendi- 
ture of any great amount of civic energy. It would 
give very little satisfaction to those who care for 
drink, and no satisfaction at all to those who are 
concerned for the principles of liberty and rational 
government. It would therefore do nothing what- 
ever towards bringing to an end the appalling con- 
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ditions with which we have become so familiar. 
The essence of the trouble is not in any faults or 
extravagances of the Volstead act, but in the Eight- 
eenth Amendment itself. 


Now what are we to do about an article of the 
Constitution that results in so horrible a situation? 
“Enforce it or repeal it,’”” many people say. It is an 
easy thing to say. But suppose we can’t repeal it? 
Suppose that the more rigorously you enforce it, the 
more odious become the means of enforcement? 
Shall we sacrifice everything we hold dear for the 
sake of persisting in forcing this measure upon a 
vast minority, very likely an actual majority, of the 
people? 

No, besides enforcement and repeal there is an- 
other course. Call it nullification if you will; there 
are times when a course for which we have perhaps 
no better name than nullification is the only remedy 
for intolerable evil or intolerable wrong. Such was 
the case with the Fugitive Slave law; such was the 
case with the Negro Suffrage amendments in the 
South. Whether by formal nullification through the 
State Legislatures or by the direct action of the peo- 
ple, these laws were practically nullified, one of 
them in the North, the other in the South. In the 
case of Prohibition we have to look squarely in 
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the face the fact that, whether we like it or not, we 
are going to have nullification of the one kind or the 
other. Either Congress must give us relief by some 
form of what all good Prohibitionists will call nulli- 
fication, or we must continue to have the nullification 
that we now have by the spontaneous action of tens 
of millions of individual Americans, from the At- 
lantic to the Pacific and from the Great Lakes to 
the Gulf. 

You can’t get fifty million individuals voluntarily 
to obey a law which they don’t respect; and you 
can’t force them to obey it without sacrificing every- 
thing that has made and kept us a free people. But 
can you not get them to respect it? somebody may 
ask. The time has been when possibly that question 
might have been asked with some degree of hope- 
fulness. That time is now long past. Has anybody 
given the slightest heed to the solemn appeals of 
the Committee of 1000, or Attorney General Sargent, 
or President Coolidge, or anybody else, that we 
should respect this law because it is in the Con- 
stitution? 

It has degraded the Constitution. It has dis- 
astrously impaired in the hearts of millions of good 
citizens that instinctive attachment to the Con- 
stitution which is one of the country’s greatest safe- 
guards. Among countless thousands of men who are 
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not good citizens it has enormously increased that 
disrespect for the laws in general which they already 
entertained. Who shall measure the evil that has thus 
been generated? 


Although our ultimate goal must be the repeal of 
the Eighteenth Amendment, we must endeavor, at 
a much earlier time than this can be achieved, to 
get Congress to pass a law which shall really and 
truly relax the rigors of the Volstead act. Whether 
such a law should take the shape of permitting beer 
and wine—real beer and real wine, no 2.75 per cent 
make-believe—or should take the shape of a trans- 
fer of discretion to the separate States, such as is 
proposed in the referendum recently passed upon by 
the people of New York and of Illinois, or such as 
has long been embodied in the Democratic platforms 
of the State of Maryland, is a question which I need 
not particularly discuss. 

In either of these ways a great breach would be 
made in the solid wall of bone-dry national Pro- 
hibition. That a real measure of relief of this kind 
would go far towards lessening the immediate evil 
of the existing situation I feel confident; and this in 
itself would be a sufficient reason for adopting it. 
But in my opinion an even more important result 
of it would be that it would bring repeal of the 
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Amendment into something like hailing distance. 

Stupendous as are the difficulties in the way of 
that repeal, impossibility is no longer the word for 
it, as it seemed to be seven years ago, or five years 
ago, or perhaps even two years ago. In spite of their 
present infatuation, there are reserves of intelligence 
and patriotism among the Prohibitionists themselves. 
When it has been clearly shown that the Eighteenth 
Amendment is repugnant to the sentiments of half 
their fellow-citizens, I entertain the hope that many 
of their best and most earnest leaders will have the 
wisdom to recognize, and the courage to declare, that 
the Amendment was a disastrous error, and that the 
time has come to retrace the step into which their 
enthusiasm had betrayed them. 


CHAPTER XXII 
CUT OUT THE CANCER! 


The Eighteenth Amendment is a morbid ex- 
crescence upon our Constitution. It is a revolution- 
ary measure, of which the seriousness and the 
far-reaching consequences were not realized, even by 
its opponents, except a very few, until it had been 
fastened upon the country. It has generated dis- 
respect for law upon a scale unheard of either in 
our own experience or in that of any other great 
nation of freemen. It is eating at the very vitals of 
our public life. We must not rest satisfied until we 
have cut this cancerous growth out of our body 
politic, whether it takes five years or ten years or 
fifty years. 

In the fight that is before us, there is now ample 
reason for us to take courage. Every year adds to 
the number of those who realize the gravity of the 
issue, and who make their voices heard by their fel- 
low-citizens. Some such voices were raised in pro- 
test and warning from the beginning; in a preceding 
chapter I have quoted from a few of the utterances 
in Congress which were worthy of the occasion. But 
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where there was one to raise such a voice before the 
deed was done, there are a score now that its evil 
nature has been brought home to us by experience; 
and where there was one to listen then there are a 
hundred to listen now. Even in the churches which 
most eagerly welcomed the adoption of the Eight- 
eenth Amendment as a moral victory there is a 
growing disposition to recognize that it was a civic 
calamity. 

For the predicament in which the nation finds it- 
self, it is idle to blame the people who do not supinely 
bow down to a legislative atrocity. The people are 
the same for whom our Constitution and our laws 
were made during four generations of American his- 
tory; the change does not lie in them, but in the 
preposterous enactment to which they have been 
fatuously asked to submit without a murmur. It 
was upon the apparent hopelessness of any attempt 
to repeal the Eighteenth Amendment that the Pro- 
hibitionists relied for the permanence of their law, 
and for general obedience to its requirements. They 
thought that they would make Prohibition as strong 
as the Constitution; it never occurred to them that 
what they were actually doing was making the Con- 
stitution as weak as Prohibition. 


“T know not how to frame an indictment against 
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a whole people” is one of the most familiar of quo- 
tations. It is especially familiar in America, for it 
was in championing the cause of America in the 
British Parliament that Edmund Burke made his 
famous declaration. It is commonly quoted as 
though it signified that to make an accusation against 
a whole people, to charge a whole people with some 
moral or intellectual defect, were a thing that could 
not or ought not to be done. But that was not at 
all Burke’s meaning. 

It was in his great speech on conciliation with 
America that Burke made that declaration. He had 
been demonstrating the impossibility of changing 
the spirit of the American colonists in their resistance 
to obnoxious British laws; and he then proceeded 
to show that it would be likewise impossible “to 
prosecute that spirit in its overt acts as criminal.” 
“The thing,” he said, “seems a great deal too big 
for my ideas of jurisprudence. . . . I do not know 
the method of drawing up an indictment against a 
whole people.” Clearly, therefore, it was not criticism 
or reproof of a whole people that Burke was pro- 
nouncing impossible, but actual governmental prose- 
cution of a whole people for what that people did not 
regard as a crime. 

The situation that confronts us today in regard 
to Prohibition is only too closely analogous to that 
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which Burke had before him when he made that 
memorable declaration. 

It was, of course, not literally true that all of the 
American colonists resented as tyrannical the Acts 
which George III and his Parliament were attempt- 
ing to enforce; nor was it necessary that this should 
be true in order to justify Burke’s phrase. The point 
of it was that a vast body of British subjects in 
America—whether somewhat more than half or less 
than half does not matter—considered their rights 
as freemen to be tyrannically invaded by those Acts; 
a state of things wholly different from that in 
which these sentiments are entertained only by scat- 
tered individuals. 

And precisely that state of facts exists today 
throughout a large part of our country, and in many 
of our States it exists to a degree fully equal to that 
in which it existed in the American colonies in 1775. 
It is a state of facts which cannot be successfully 
dealt with by the ordinary processes of law. A hun- 
dred and fifty years ago it bred a condition of bitter- 
ness and resentment which culminated in the Amer- 
ican Revolution. Today it is breeding a condition 
of bitterness and resentment which will not culminate 
in armed rebellion, but which is poisoning our civic 
life, and which will continue to do so until the cause 
is removed, 
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Just as George III, and the British Tories gen- 
erally, failed to understand the situation which had 
been created by the Stamp Act, so our Prohibitionists 
fail to understand the situation which has been cre- 
ated by the Eighteenth Amendment. The resentment 
it has aroused, the resistance with which it has been 
met, they look upon as a perverse and wanton dis- 
regard of the obligations of law. “Shall we from now 
on,” exclaims a leading Prohibitionist, ‘proceed on 
the principle of every man doing that which is right 
in his own eyes, regardless of his duties to the or- 
ganized society in which he lives and which he is 
supposed to uphold by his allegiance?” And he fol- 
lows up this indignant inquiry by the assertion that 
“all law stands or falls together.” 

Both the inquiry and the assertion are worth con- 
sidering. 

There is no sort of resemblance between “every 
man doing that which is right in his own eyes’ and 
a vast, resolute, determined protest, based on broad 
principles which in the past have commanded the 
unquestioning allegiance of freemen generally. This 
ought to be evident to any thinking person; but if 
there were room for doubt, it would only be necessary 
to ask when anything like what we are now witness- 
ing in the case of national Prohibition had been seen 
before in the history of our country. If the resent- 


CUT OUT THE CANCER! 147 


ment and resistance which the Eighteenth Amend- 
ment arouses rested merely on a readiness to flout 
any law which any given individual found objection- 
able, how does it come that it is only since the 
Eighteenth Amendment was enacted that the country 
has been confronted with any such fearful conflict 
between the law on the one hand and the sentiments 
and actions of something like half of our citizens 
on the other? 

It is true that this resentment, this resistance, this 
contempt for one law, does tend to bring all laws 
into contempt; and that is undoubtedly one of the 
worst results of the Amendment. But it is by no 
meas true that “all law stands or falls together.” It 
never has been true; there has always been a dif- 
ference in the degree of respect accorded to laws 
’ that are wise and laws that are unwise, to laws that 
are recognized as falling within the proper limits of 
governmental authority and laws that are felt to be 
tyrannical extensions of that authority beyond its 
legitimate bounds. But never has that contrast been 
exhibited on so colossal a scale, and with such 
enormous potentialities of mischief. 

If, however, it were true that “all law stands or 
falls together,” then the case against the Eighteenth 
Amendment would be even stronger than it is. 

For if all law stands or falls together, then to en- 
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act a law which arouses the intense hostility of some- 
thing like half of the people to whom it is to be 
applied, a half in no wise distinguished from the 
other half by any moral inferiority or mental de- 
ficiency, is to assume an appalling load of responsi- 
bility; and to enact such a law in the shape of a 
Constitutional requirement of which the repeal is 
supposed to be practically impossible is to make that 
load of responsibility even more appalling. 


There is one and only one thing that could justify 
such a violation of liberty and of the cardinal prin- 
ciples of rational government as is embodied in the 
Eighteenth Amendment. In the face of desperate 
necessity, there may be justification for the most 
desperate remedy. But so far from this being a case 
of desperate necessity, the evil of drink had been 
steadily diminishing. Not only during the period of 
Prohibition agitation, but for many decades before 
that, drunkenness had been rapidly declining, and 
both temperate drinking and total abstinence cor- 
respondingly increasing. It is unnecessary to appeal 
to statistics. The familiar experience of every man 
whose memory runs back twenty, or forty, or sixty 
years, is sufficient to put the case beyond question; 
and every species of literary and historical record 
confirms the conclusion. This violent assault upon 
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liberty, this crude defiance of the most settled prin- 
ciples of lawmaking and of government, this division 
of the country—as it has been well expressed—into 
the hunters and the hunted, this sowing of dragons’ 
teeth in the shape of lawlessness and contempt for 
law, has not been the dictate of imperious necessity, 
but the indulgence of the crude desire of a highly 
organized but one-ideaed minority to impose its 
. standards of conduct upon all of the American 
people. 

To shake off this tyranny is one of the worthiest 
objects to which good Americans can devote them- 
selves. To shake it off would mean not only to re- 
gain what has been lost by this particular enactment, 
but to forefend the infliction of similar outrages in 
the future. If it is allowed to stand, there is no tell- 
ing in what quarter the next invasion of liberty will 
be made by fanatics possessed with the itch for per- 
fection. The time to call a halt is now; and the way 
to call a halt is to win back the ground that has 
already been lost. To do that will be a splendid 
victory for all that we used to think of as American 
—for liberty, for individuality, for the freedom of 
each man to conduct his own life in his own way so 
long as he does not violate the rights of others, for 
the responsibility of each man for the evils he brings 
upon himself by the abuse of that freedom. May the 


150 THE ABC OF PROHIBITION 


day be not far distant when we shall once more be 
a nation of sturdy freemen—not kept from mischief 
to ourselves by a paternal law copper-fastened in the 
Constitution, not watched like children by a host of 
guardians and spies and informers, but upstanding 
Americans loyally obedient to the Constitution, be- 
cause living under a Constitution which a people of 
manly freemen can whole-heartedly respect and 
cherish. 


THE END 
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